BEFORE THE 1°" JUDICIAL MEMBER,
ODISHA SALES TAX TRIBUNAL: CUTTACK

S.A. No. 192(V) of 2019
(Arising out of order of the learned Addl. Commissioner of
Sales Tax (Appeal), Balasore,
in Appeal Case No. AA-30/MB-2017-18 (VAT),
disposed of on dated 29.06.2019)

Present: Shri Sanjeeb Dubey,
15 Judicial Member

State of Odisha, represented by the
Commissioner of Sales Tax, Odisha,
Cuttack. ... Appellant

-Versus-

M/s. Hotel Woodland,
Tulsichaura, Mayurbhanj. ...  Respondent

For the Appellant : Mr. N.K. Rout, A.S.C.
For the Respondent : None

The State-appellant has preferred this appeal
challenging the order dtd.29.06.2019 passed by the
learned Addl. Commissioner of Sales Tax (Appeal),
Balasore-first appellate authority in Appeal Case No. AA-
30/MB-2017-18 (VAT) quashing the extra demand raised

in the assessment order of the assessing authority-



Deputy Commissioner of Sales Tax, Mayurbhanj Circle,
Baripada.

2. The respondent being a registered dealer
having TIN-21801509703 was dealing in cooked food.
Basing on the market intelligence and after verifying the
self-assessed return, the Sales Tax Officer (STO) of the
concerned circle suspecting suppression of sale,
contacted and recorded the statement of the proprietor of
the respondent-firm on SA. Accordingly, the STO
submitted his tax evasion report against the respondent
showing much higher sale turnover, basing on which the
assessing authority carried out assessment u/s.43 of the
OVAT Act, 2004 for the period 01.04.2015 to 31.03.2016
and raised a demand of 39,13,263.00 including extra tax
and penalty thereon against the respondent.

The respondent being aggrieved challenged the
assessment order before the first appellate authority,
which in turn allowed the same and quashed the extra
demand raised by holding the assessment to have been
done under guess works having no sufficient materials.

3. Despite due service of notice, none appeared
for the respondent. As such, the matter was heard in
absence of the respondent.

4. It was the argument of the learned Addl
Standing Counsel for the appellant that the learned first
appellate authority has erred in quashing the entire

assessment without assigning any reason. It was



submitted that the learned first appellate authority
should not have disturbed the assessment order
especially when the respondent-dealer failed to appear
before it and produce the books of account for verification.
Under such circumstance, the assessing authority
completed the assessment exparte applying the principle
of best judgment basing upon the tax evasion report.

S. Admittedly, the respondent had filed the self-
assessed return which was verified. There is no material
on record to justify as to how suspicion of suppression of
sales arose for the STO to make an enquiry over the
matter. It is apparent on the face of the record that the
concerned STO has not visited the place of business of
the respondent during the peak hours of the business in
order to ascertain the sitting capacity in the hotel, the
number of visiting customers, the numbers of employees
engaged, the quantity of raw materials used for cooking
food, the sale proceeds collected etc. No books of account
have been verified. In addition to this, no past returns has
also been verified to justify substantial variation in the
sales turnover. It appears that the assessing authority
initiated and completed the assessment merely basing
upon the statement of the entrepreneur of the respondent.
Such practice is totally unwarranted and legally not
sustainable. The learned assessing authority proceeded
on assessment in a very arbitrary manner without any

other material or evidence save and except the statement



of the entrepreneur. It would be said unhesitatingly that
the assessment in question has been done on assumption,
surmises and on guess work. As such, the tax evasion
report so also the escaped assessment having constituted
on presumptive derivations suffers from legal infirmity
and is not sustainable in the eyes of law.

In view of the above, this forum does not find
any infirmity in the impugned order.
0. In the result, the appeal is dismissed sans any

merit.
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