
BEFORE THE ACCOUNTS MEMBER-II: ODISHA SALES TAX TRIBUNAL: 
 CUTTACK. 

 
S.A. No.93 (V) of 2022. 

(Arising out of the order of the ld. JCST(Appeal), Ganjam Range, 

Berhampur, in First Appeal Case No. AA(V)/2018-19,  
disposed of on dated 21.10.2022) 

 
 P r e s e n t:                   Shri Suvendu Subarneswar Roy,   
                                      Accounts Member-II      

 
M/s. Girish Chandra Sahu, 

At/P.O.-Suramani, Dharakote, 
Dist.-Ganjam              …      Appellant 
 

- V e r s u s - 
 
State of Odisha, represented by the 

Commissioner of Sales Tax, Odisha, 
Cuttack.       …   Respondent 

 
      For the assessment period: 01.04.2009 to 31.03.2014 
 

For the Appellant          …    Mr. S.S. Das, Advocate. 
For the Respondent  …    Mr. N.K. Rout, A.S.C. (CT &GST Dept) 

---------------------------------------------------------------------------------- 
Date of hearing: 27.01.2026    ****       Date of order: 27.01.2026 
---------------------------------------------------------------------------------- 

O R D E R 

The dealer-appellant, M/s Girish Chandra Sahu, has preferred this 

Second Appeal against the impugned order dated 21.10.2022 passed by the 

Learned Joint Commissioner of Sales Tax (Appeal), Ganjam Range, 

Berhampur, (hereinafter referred to as First Appellate Authority/Ld. FAA).  

The Ld. FAA upheld the assessment order dated 11.06.2018 passed by the 

Learned Assistant Commissioner of Sales Tax, Bhanjanagar Circle, 

Bhanjanagar, (hereinafter referred to as Assessing Authority/Ld. AA) made 

under Section 43 of the Odisha Value Added Tax Act, (hereinafter referred 



to as OVAT Act for the tax period from 01.04.2009 to 31.03.2014, resulting 

in an additional tax demand of Rs.24,95,412.00 (inclusive of tax and 

penalty). 

2. The brief fact of the case is that the appellant is a works contractor. 

Initially, an assessment U/s 42 of the OVAT Act was completed, resulting in 

a refund of Rs.2,77,423.00. Subsequently, based on an AG Odisha audit 

objection, it was revealed that the dealer was allowed excess credit of TDS 

to the tune of Rs.11,09,257.00. 

3. The discrepancy arose because the Ld. AA adjusted a total TDS of 

Rs.91,63,975.00, which included Rs.37,90,398.00 for the year 2013-14. 

However, the dealer’s returns (Q/E 3/2014) showed that Rs.11,09,257.00 

was carried forward (ITC/TDS credit) to the succeeding period (2014-15). 

By adjusting the full amount instead of the net amount, the Ld. AA 

effectively allowed a double benefit, a refund in the current period and a 

carry-forward to the next. Consequently, the Ld. AA raised a tax demand of 

Rs.8,31,804.00 and imposed a penalty of Rs.16,63,608.00 U/s 43(2) of the 

OVAT Act, for the tax period from 01.04.2009 to 31.03.2014. 

4. The learned counsel for the Appellant contended that the reopening of 

assessment solely based on AG Audit opinion is legally untenable. The 

dealer received the Registration Certificate (RC) only from 01.04.2010. 



Therefore, assessing the period from 01.04.2009 to 31.03.2010 is void ab 

initio as the dealer was not registered during that window. There was no 

"escapement of turnover" or "fraudulent intent." The error in adjusting the 

carried-forward ITC was a clerical oversight by the Department during the 

initial refund process. Relying on 25 STC 211, the appellant argued that 

penalty is not warranted. 

5. The Learned Additional Standing Counsel (ASC) for the Revenue 

argued that the tax demand is factual. The dealer cannot enjoy a refund and 

simultaneously carry forward the same credit to the next year. The 

registration date is a technicality that does not absolve the tax liability on 

works executed. Penalty is mandatory once an under-assessment is detected 

following an audit objection.  

6. Gone through the records and submission from the both sides, the 

point of adjudications are as follows:  

1. Whether the assessment for the pre-registration period (01.04.2009 to 

31.03.2010) is sustainable? 

2. Whether the demand regarding the excess adjustment of carried-

forward ITC is justified? 

3. Whether the penalty U/s 43 is exigible given that the "fault" lies with 

the Departmental calculation during the initial refund? 



7. Upon careful review of the case records, this Tribunal observes that it 

is a settled principle that a dealer cannot be assessed as a "registered dealer" 

for a period prior to the effective date of their Registration Certificate. The 

period from 01.04.2009 to 31.03.2010 must be excluded from the 

assessment as the RC was effective only from 01.04.2010. On merits, the tax 

demand is justified. The record clearly shows that the credit of 

Rs.11,09,257.00 was carried forward to the next year in the dealer's returns. 

Therefore, adjusting the same amount in the current assessment period 

resulted in an erroneous refund/credit. This is a unique case of 

administrative oversight. The dealer’s return explicitly mentioned the 

"Carried Over ITC." Despite this disclosure, the Department issued a refund. 

There is no "escapement" of turnover by the dealer through concealment; 

rather, it is a failure of the Assessing Authority to reconcile the refund with 

the return's carry-forward column. Following the spirit of judicial prudence, 

where the fault lies with the Department in processing a return that was 

otherwise transparent, the imposition of a "twice-amount" penalty is 

excessively harsh and legally unsustainable. 

8. In view of the above observations, the appeal is partially allowed. The 

assessment for the period 01.04.2009 to 31.03.2010 is hereby quashed and 

deleted as the dealer was not registered during this time. The tax demand 

arising from the excess adjustment of carried-forward TDS/ITC for the 



registered period (01.04.2010 onwards) is confirmed. The penalty is hereby 

set aside and struck down in toto, as the error was attributable to the 

Department’s failure to verify the return’s carry-forward status before 

issuing the refund. The Ld. AA is directed to re-calculate the tax liability by 

excluding the pre-registration period and withdrawing the penalty. The 

Cross objection is disposed of accordingly. 

Dictated and corrected by me, 

         Sd/-             Sd/- 

             (S.S. Roy)                        (S.S. Roy) 
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