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O R D E R 

 

  This second appeal has been filed by the dealer-assessee against 

the order dtd.28.01.2004 passed by the learned Assistant Commissioner 

of Sales Tax, Cuttack-II Range, Cuttack (in short, ld. FAA) in Sales Tax 

Appeal No. AA-222/KJ/03-04, dismissing the appeal thereby confirming the 

demand of Rs.6,82,921.00 raised in the assessment order passed by the 

Sales Tax Officer, Keonjhar Circle, Keonjhar (in short, LAO) under Section 

12(4) of the Odisha Sales Tax Act (in short, OST Act) relating to the year 

1999-2000. 
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2.  The brief fact of the case at hand is that the appellant is a Public 

limited company Registered under the Indian Companies Act, 1956 by the 

Registrar of companies of Mumbai. The company has got itself registered 

U/s. 9 of the OST Act in Keonjhar Circle on dt.16.11.2000 w.e.f. 

16.08.1998 i.e. from the date of application. The appellant carries on 

business in wholesale and retail distribution of servo grade lubricants at 

Barbil. Prior to registration under Keonjhar Circle, the company was also 

registered under different circles like Jajpur Road, Bhubaneswar, 

Paradeep, Rayagada, Phulbani and Cuttack. On examination of the 

Registration Records, the LAO  found that the applicant has started its 

business form July, 1998 in which month it has received lubricants of 

Rs.1,31,636.40 and the sales has been effected in the month of 

September, 1998. For assessment U/s. 12(4) of the OST Act relating to the 

year 1999-2000, the LAO issued notice but the appellant failed to 

respond. In spite of several intimations that followed the notice, the 

assessee neither appeared nor filed any time petition. Being left with no 

other option, the LAO completed the assessment ex-parte basing on the 

facts and figures available on record. The LAO found that the assessee has 

not filed returns for the entire year although it was liable to pay tax w.e.f. 

18.8.1998. The LAO has taken into accounts the total sale turnover 

relating to the year 1999-2000 which was furnished by the appellant at 

the time of Registration. As per records, the LAO found that the appellant 

has effected total sales of goods valued Rs.49,09,522.92 for the impugned 
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year which he determined as GTO and TTO and accordingly charged tax 

raising a demand of Rs.6,82,921.00 including surcharge. 

3.  Being aggrieved with the demand, the appellant filed appeal 

before the ld. ACST challenging the order of assessment as illegal, 

arbitrary and bad in law. At appeal, the ld. FAA confirmed the order of 

assessment passed by the LAO after proper examination of the case. 

4.  Being further aggrieved, the appellant filed appeal before this 

Tribunal challenging the order of appeal as unjust, illegal and arbitrary. 

Heard the appeal & gone through the rival contentions of both the rival 

parties together with the impugned order of appeal and assessment and 

the grounds of appeal. For the appellant, Sri N. Mohanty, learned 

Advocate and Sri N. Panda, learned Advocate appeared. For the 

respondent-Revenue Sri M. L. Agarwal, learned Standing Counsel (C.T.) 

appeared. The main contention of the appellant is that they have applied 

for consolidated filing of returns for 18 numbers of places of business 

situated at 18 Circles including Keonjhar Circle U/r.26 of the OST Rules, 

1947 and the CCT(O), Cuttack was kind enough to allow consolidated 

filing of returns for all the 18 Circles at Cuttack-I East Circle w.e.f. 

01.04.2001 vide his Order No.12652/dtd.07.06.2001. That as they have 

already applied for filing of consolidated returns for Keonjhar Circle also 

and being confident that the CCT(O) will allow the same, they have filed 

returns at Cuttack-I East Circle including the turnover of Keonjhar Circle 

for the impugned year. The learned advocate for the appellant further 
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urged that the non-filing of returns at Keonjhar Circle is not intentional as 

his client was granted R.C. U/s.9 of OST Act on 16.11.2000 w.e.f. 

16.08.1998. Moreover, the learned Advocate for the appellant submitted 

one letter bearing No.1122/CT dtd.10.03.2010 from the ACST, Cuttack-I 

East Circle, Cuttack, wherein the ACST of said circle has clarified that 

“Tax to the tune of Rs.83,13,91,586.26 has been collected by you & 

deposited at Cuttack I East Circle, Cuttack which includes the tax 

component of Barbil unit at Rs.9,09,822.47”. The learned Advocate for the 

appellant, therefore, prayed that there shall not be double taxation on the 

same sale as the same amount has already been assessed at Cuttack-I 

East Circle, Cuttack.  

5.  Per Contra, the learned Standing Counsel (C.T.) assailed that 

legally the LAO is correct in assessing the appellant at Keonjhar Circle as 

the appellant was allowed to file consolidated returns at Cuttack only 

w.e.f. 01.04.2001. After going through the rival contentions of both the 

parties our considered opinion in the matter is as follows: 

6.  Perusal of letter No.1122 dt.10.03.2010 issued by the ACST, 

Cuttack-I Circle, Cuttack in favour of the appellant, it is revealed that at 

the time of assessment U/s.12(4) of the OST Act, the OST collected 

amount in case of the appellant stands at Rs.83,13,91,586.26.00, the tax 

collected amount of Barbil DOLG constitutes a sum of Rs.9,09,822.47. It 

is, therefore, ascertained that sale turnover of Barbil which comes under 

Keonjhar Circle has already found place in the assessment order passed 
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by the LAO, Cuttack I East Circle, Cuttack for the assessment year 1999-

2000. Legally speaking the appellant should have filed the return at 

Keonjhar Circle for the impugned year as till the time, the appellant was 

not in receipt of order for filing consolidated returns for Keonjhar Circle at 

Cuttack-I East Circle. The appellant also did not respond to the notice of 

assessment issued by the LAO, Keonjhar. The LAO, Keonjhar is, therefore, 

legally correct in passing the Assessment order. But the fact is that on a 

notion that he will get the order of consolidated filing of returns U/s. 26 

from the CCT(O), Cuttack applied earlier, the appellant filed the returns as 

usual at Cuttack-I East Circle showing the transaction effected at Barbil, 

DOLG resulted in  double assessment of tax for the impugned year. In 

deciding a case of similar nature, the Full Bench of Hon’ble High Court 

Orissa in case of State of Orissa Vrs. Sundarlal Mandholial (1976) 37 STC 

409 held that there should not be occasion for double assessment and in 

case an assessee faces an assessment where all the turnover is taken into 

account, it would be opened to him when he is called upon in different 

circles for purposes of assessment, to show that he has already been 

assessed for the entire turnover and there is no question of assessing the 

said turnover twice. Further in the case of P. Rama Rao & Sons and 

Others Vrs. State of Orissa [1990] 77 STC 303, the Hon’ble Division Bench 

of Orissa High Court held that : 

“In a welfare State it is not proper to take a rigid view. There should 

not be unjust enrichment on the part of the State. It would not be 



6 
 

proper to tax a person twice in respect of the same transaction, 

particularly when he has paid the tax under a bona fide belief.” 

7.   In the instant case when the ld. ACST of the Circle has 

already clarified the matter by issuing a letter to the appellant that his 

Barbil transaction has already been assessed in the Cuttack-I East Circle, 

there is no ambiguity that it is a case of double assessment of tax to a 

same transaction. Moreover, Proviso to section-8 of OST Act speaks that 

same goods shall not be taxed at more than one point in the same series 

of sales…  Therefore, in order to avoid double taxation and unjust 

enrichment on the part of the State, the assessment completed by the LAO 

and the appeal order confirming the same by the ld. FAA are quashed.  

8.  In the result, the appeal succeeds and both the orders of 

assessment and appeal order for the material year are quashed. The cross 

objection filed by the respondent-state is disposed of accordingly. 

Dictated & corrected by me, 

 Sd/- Sd/-  

      (Srichandan Mishra)                       (Srichandan Mishra)   

      Accounts Member-II      Accounts Member-II       
    

   I agree, 
 Sd/- 
                                                                                 (A.K. Das)  
                                                                                      Chairman 

 
   I agree, 

   Sd/-  
         (S. K. Rout) 
                                                                              2nd Judicial Member 
      

 


