BEFORE THE FULL BENCH, ODISHA SALES TAX TRIBUNAL:
CUTTACK

S.A. Nos. 538 to 545 of 2002-03
&
S.A. No. 1250 of 2001-02

(Arising out of orders of the learned ACST, Sundargarh Range,
Rourkela in Appeal Nos. AA 234 to 241 (RLI) 2001-02,
disposed of on 04.03.2002 & learned Addl. CST (Northern Zone,
in Appeal No. AA-I (RL) of 1999-2000, disposed of on 30.10.2001
respectively)

Present: Shri G.C. Behera, Chairman
Shri S.K. Rout, 2" Judicial Member &
Shri B. Bhoi, Accounts Member-I

M/s. Steel Authority of India Ltd.,
Rourkela Steel Plant & Fertilizer Plant,
Rourkela, Dist. Sundargarh Appellant

-Versus-

State of Odisha, represented by the
Commissioner of Sales Tax, Odisha,

Cuttack Respondent
For the Appellant : Sri K. Rath, Advocate
For the Respondent : Sri D. Behura, S.C. (CT) &

Sri N.K. Rout, Addl. SC (CT)

ORDER

All these second appeals, i.e. S.A. Nos. 538 to 545 of 2002-03, are

in second round relate to the same party, but for different periods and under

different Acts involving common question of facts and law. Therefore, the

same are taken up for hearing and disposal in this composite order for the

sake of convenience.



S.A. Nos. 538 to 545 of 2002-03 :

2. Dealer assails the common order dated 04.03.2002 of the Asst.
Commissioner of Sales Tax, Sundargarh Range, Rourkela (hereinafter called
as ‘First Appellate Authority’) in F A No. AA 234 to 241 (RLI) 2001-02
confirming the reassessment orders of the Sales Tax Officer, Rourkela |
Circle, Uditnagar (in short, ‘Assessing Authority’).

S.A. No. 1250 of 2001-02 :

3. Dealer is also in appeal against the order dated 30.10.2001 of the
Additional Commissioner of Sales Tax (Northern Zone) (for brevity ‘First
Appellate Authority’) in F.A. No. AA-1 (RL) of 1999-2000 remanding the
matter to the Assessing Authority for acceptance of declarations only, if
proper.

4, The facts of the cases, in nutshell, are that —

M/s. Steel Authority of India Ltd. is engaged in manufacturing of
iron & steel materials in RSP & chemical fertilizer in RPF and sells the
finished products, bi-products and waste materials both in course of intra-
State and inter-State trade and commerce. The reassessments relate to the
years 1986-87, 1987-88, 1988-89 & 1989-90. The Dealer was earlier
assessed by the Assessing Authority u/s. 12 (4) of the Odisha Sales Tax Act,
1947 (in short, ‘OST Act’) & u/r.5 of the Odisha Additional Sales Tax
Rules, 1975 (in short, ‘OAST Rules’) for all the years under appeal. In
appeal, the First Appellate Authority allowed the appeals in part and
remanded back the cases to the Assessing Authority for reassessment. The
aforesaid order of the First Appellate Authority was challenged in S.A. Nos.
1423-1426 of 1993-94 and this Tribunal vide order dated 08.03.1995
remanded the matters to the Assessing Authority for reassessment with

certain observations.



As per the direction of this Tribunal, the Assessing Authority took
up reassessment. The assessment orders reveal that the Assessing Authority
clubbed the proceedings u/s. 12(8) of the OST Act initiated earlier along

with the remand assessment. Accordingly, he computed the tax liability

afresh vide orders dated 30.10.2001 as follows :-

Periods Reassessment Demand raised Amount

passed under the refundable
Act/Rules

1986-87 u/s. 12(4) of the - 33,95,889.00
OST Act

1987-88 -do- - 316,69,555.00

1988-89 -do- 33,52,835.00 -

1989-90 -do- 32,066.00

1986-87 ulr. 5 of the - 33,219.00
OAST Rules

1987-88 -do- - 342,758.00

1988-89 -do- 31,24,671.00 -

1989-90 -do- 31,23,361.00 -

Likewise, the Dealer was assessed u/s.12(4) of the OST Act for
the year 1996-97 taking into consideration 4 (four) Fraud Case Reports
(FCR) by the Asst. Commissioner of Sales Tax, Rourkela | Circle,
Uditnagar (in short, ‘Assessing Authority’. Accordingly, he raised the tax
demand of ¥25,77,232.00.

In appeal, the First Appellate Authority confirmed the
reassessments orders for the years 1986-97 to 1989-90, but remanded the
matter for acceptance of declarations, if proper, for the year 1996-97. Being
further aggrieved with the aforesaid orders of the First Appellate Authority,
the Dealer prefers these appeals. Hence, these appeals.

The State files no cross-objection.




5. The learned Counsel for the Dealer submits that the Assessing
Authority sat on the appeal against the order of this Tribunal and included
the proceeding u/s. 12(8) of the OST Act along with proceeding u/s. 12(4) of
the Act. The Assessing Authority did not carry out the observations of this
Tribunal, but resorted to a subsequent finding of this Tribunal and passed
the orders arbitrarily. He further submits that the findings of the First
Appellate Authority and Assessing Authority are contrary to law and facts
and as such, requires interference in appeal.

6. Per contra, the learned Standing Counsel (CT) for the State
submits that the levy of tax on unserviceable materials has been set at rest by
the Hon’ble Court, so the findings of the Assessing Authority and First
Appellate Authority on unserviceable materials cannot be interfered by this
Tribunal at this stage even if the said findings First Appellate Authority and
Assessing Authority are wrong. So, he submits that the orders of the First
Appellate Authority and Assessing Authority are proper and need no
interference in appeal.

7. Heard the rival submissions and gone through the orders of the

Assessing Authority and First Appellate Authority vis-a-vis the materials on

record.
S.A. Nos. 538 to 545 of 2002-03 :
8. Records transpire that earlier this Tribunal passed some direction

on 08.03.1995 in S.A. Nos. 1423 to 1426 of 1993-94. It reveals that this
forum had recorded finding to the effect that the turnover of sales of
workers’ canteen maintained by the Dealer has been correctly included in
the turnover by the lower forum. Further, the Tribunal had deleted the
turnover of sales of unserviceable materials from the GTO of the Dealer.
This Tribunal has also upheld the finding of levy of tax by the forum below

on the cost of materials, such as iron, steel and cement supplied to this



contractor on cost recovery basis for use in its own building, structure etc. as
the same are sales to and/or purchase from the contractor.

But, the Tribunal remitted the matters to the Assessing Authority

with a direction to verify the genuineness of the claim made on the strength
of the declarations in Form- XXXIV, Form-IV and Form I-B (submitted
before the First Appellate Authority) and in case the same are admissible,
necessary concession may be allowed to the Dealer. Since the Dealer has not
pressed the issue of exemption on the strength of declarations in appeal, we
do not require to render any opinion on this score.
Q. The Assessing Authority completed the reassessments on the
strength of the order of this Tribunal passed on 08.03.1995 in S.A. No. 1423
to 1426 of 1993-94. The Assessing Authority completed the reassessments
u/s. 12(4) of the OST Act along with 12(8) proceedings, which were
initiated on the strength of FCRs. The First Appellate Authority confirmed
the orders of reassessment.

The Dealer assails the impugned orders and the orders of the
Assessing Authority on the ground that the Assessing Authority cannot go
beyond the direction of the Tribunal and went wrong in adding the 12(8)
proceeding with the remand assessment u/s. 12(4) of the OST Act. The
Dealer has also taken a ground that the order of the Tribunal passed in S.A.
No. 1143 to 1147 of 1999-2000 which is the subject matter of 12(8)
proceeding was subjudiced before the Hon’ble Court. The record reveals
that the Assessing Authority has included the issue of hire charges, which
was not the subject matter of S.A. No. 1423 to 1426 of 1993-94.

As regards the levy of tax on the amount received for disposal of
unserviceable materials, this Tribunal had recorded a specific finding that
the turnover of sales on unserviceable materials be deleted from the GTO of

the Dealer with the following observation :-



“3.  With regard to the unserviceable materials, we are of the
opinion that there was no justification for the lower forums to
include the same in the turnover of the appellant-dealer in view
of the judgment of the Hon’ble High Court of Orissa in the case
of Steel Authority of India Ltd. Vs. State of Orissa and others,
reported in (1988) 70 STC 2, as such sales do not constitute
business of the appellant. The turnover of sales of
unserviceable materials, therefore, be deleted from the GTO of
the appellant-dealer.”

In course of reassessment, the Assessing Authority relied on
reverse view of this Tribunal instead of the specific direction rendered in the
remand order. The relevant portion of the reassessment order is quoted

herein below for better appreciation :-

“Fresh view has been taken by the Hon’ble Sales Tax
Tribunal, Orissa, Cuttack vide order dated 28.8.2000 in case of
the instant dealer and it was held that the turnover of sales of
scrap materials was correctly subjected to tax by the S.T.O. in
course of assessment proceeding and observed as under :-

“In the facts and circumstances of the case,
therefore, the forum below have neither acted arbitrary
nor have committed any act of illegality in subjecting the
sales turnover of scrap materials to tax.”

Thus, the entire turnover on this score is now taxed at the
appropriate rate of tax as per provisions of law.”

At this stage, the State submits before this Tribunal that the State
had filed a revision before the Hon’ble Court with regard to self-same issue,
I.e. levy of tax on old unserviceable materials for the year 1980-81, and the
Hon’ble Court have been pleased observe that the sale of scrap materials and
old unserviceable materials is liable to tax. In this connection, learned
Standing Counsel (CT) for the State relies on the decision of the Hon’ble
Court in case of State of Orissa v. Steel Authority of India Ltd., [2011] 44
VST 50 (Orissa).

It is settled law that the Assessing Authority cannot sit on appeal

on the order of this Tribunal and substituted a later order of this Tribunal in



its place and levied tax on the amount of unserviceable materials. It is also
settled law that the Assessing Authority and the First Appellate Authority
cannot travel beyond the finding of the Appellate Tribunal, even if the said
finding is erroneous unless and until the is reversed by the Appellate/
Revisional Authority. The State could have challenged the same before the
Appellate/Revisional forum. So, such action of the Assessing Authority and
First Appellate Authority is not sustainable in the eye of law.

But, the fact remains that the self-same issue relating to other
assessment years was challenged by the State before the Hon’ble Court and
the Hon’ble Court have been pleased to reverse the finding with observation
that the sale of scrap materials and old unserviceable materials is liable to
tax. Under such circumstances, as the self-same issue has already been set at
rest by the Hon’ble Court, therefore, no purpose shall be served in remitting
the matter to the Assessing Authority only to rewrite the finding instead to
record the finding by this Tribunal at this stage being an extended forum of
assessment.

Thus, we feel it prudent to record a finding on this score that the
sale of scrap materials and old unserviceable materials is liable to tax.

10. As regards the issue of inclusion of proceeding u/s. 12(8) of the
OST Act in the remand assessment u/s. 12(4) of the said Act, the assessment
orders reveal that the Assessing Authority clubbed the proceedings initiated
u/s. 12(8) of the OST Act basing on the FCRs along with the remand
assessment. The Dealer vehemently challenged the clubbing of proceedings
initiated u/s. 12(8) of the OST Act with the remand assessment relying on
the decision of the Hon’ble Court in case of Jayanarayan Kedarnath &
another cited supra. In the cited case, Hon’ble Court were pleased to

observe as follows :-



“9. The principle has been precisely laid down by the Supreme Court
in the case of Ghanshyamdas v. Regional Assistant Commissioner of
Sales Tax, Nagpur AIR 1964 SC 766. Considering an analogous provision
in the C. P. and Berar Sales Tax Act (21 of 1947) and relying upon some
earlier decisions of the Calcutta High Court and the Privy Council, the
Supreme Court held that:

A turnover cannot be said to escape assessment if proceedings in
respect of the first assessment were pending and no final order of
assessment was made therein. A proceeding is said to be pending as soon
as it is commenced and until it is concluded. Before the final order of
assessment, it could not be said that the entire turnover or a part thereof of
a dealer had escaped assessment, for the assessment was not completed
and, if completed, it might be that the entire turnover would be caught in
the net.

The court has made an obvious distinction between a case where a
proceeding of assessment had been initiated but no final order of
assessment had been made and where the turnover had not been assessed,
because for one reason or other no assessment proceeding had been
initiated.

It is understandable as to how escapement of an income from
assessment can be predicted before an assessment is complete. A Bench of
the Allahabad High Court, of course, dealing with an income-tax case,
following the above Supreme Court case, took a similar view in the case
of S.P. Kochhar v. Income-tax Officer, Dehradun [1984] 145 ITR 255.

The observation in Ghanshyamdas's case AIR 1964 SC 766 would
apply with full force to this case and it must be held that the proceeding
initiated by the opposite party for the period in question by issuing the
notice in annexure 1 cannot be sustained. Keeping the assessment
proceeding incomplete, the assessing authority had no jurisdiction to take
recourse to the powers conferred upon him under Section 12(8) of the
Act.”

In view of the principles laid down by the Hon’ble Court in the
above cited case, the proceedings u/s. 12(8) of the OST Act cannot be
initiated before completion of regular assessment. As we find in this case,
the proceedings u/s. 12(4) of the OST Act were completed by the time of
initiation of proceedings u/s. 12(8) of the said Act. So, the decision relied on
by the Dealer is not applicable to the present facts and circumstances of the
case. The Assessing Authority only clubbed the proceedings initiated u/s.
12(8) of the OST Act along with the remand assessment. The escaped
turnover of the proceeding u/s. 12(8) of the OST Act shall be independent to
that of the 12(4) proceeding turnover. It is for the Assessing Authority to


https://indiankanoon.org/doc/838899/
https://indiankanoon.org/doc/1722172/
https://indiankanoon.org/doc/145428860/

examine if the alleged escaped turnover of the proceeding u/s. 12(8) of the
OST Act overlaps with the turnover of original proceeding u/s. 12(4) of the
Act. In case, the escaped turnover overlaps, the Assessing Authority shall
exclude the turnover to the extent of overlapping turnover of u/s. 12(4) of
the OST Act.

In the present case at hand, the Dealer challenged addition of hire
charges in its turnover basing on the FCRs. Even on merit, the Assessing
Authority completed the assessments for other years, i.e. 1991-92 to 1995-
96, relating to the instant Dealer on such issue and excluded the turnover of
hire charges from the GTO of the Dealer in reassessment on the strength of
decision of the Hon’ble Court passed in STREV No. 1,2, 3, 4 & 5 of 2001.
So, any further adjudication on the issue of hire charges is mere academic.
S.A. No. 1250 of 2001-02 :

11. With regard to the appeal for the assessment year 1996-97 (S.A.
No. 1250 of 2001-02), the Dealer assails the finding of the First Appellate
Authority on the ground that the hire charges are not liable to tax. The
assessment order reveals that the Assessing Authority levied tax on the hire
charges. The First Appellate Authority confirmed the finding of the
Assessing Authority. During course of hearing, the Dealer relies on the
judgment of the Hon’ble Court passed on 15.03.2023 in STREV Nos. 1, 2,
3,4 & 5 of 2001 of the instant Dealer relating to the assessment years 1991-
92 to 1995-96 dealing in self-same issue. Hon’ble Court were pleased to
restore the file of STREV Nos. 1, 2, 3, 4 & 5 of 2001 on the strength of the
verdict of the Hon’ble Apex Court passed on 14.02.2022 in Civil Appeal
Nos. 1324-1328 of 2022 for a fresh decision in respect of question nos. (b),
(d) and (e) of the cited case. The present issue is identical to the issue Nos.
(d) and (e) of the cited case. So, the same is extracted herein below for better

appreciation :-
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“(d) Whether the learned Tribunal is justified in holding that

the receipts of hire charges recovered from contractors by

appellant falls within ambit of deemed sale as contemplated u/s.

2(g)(iv) of the Orissa Sales Tax Act?

(e) Whether the receipt of hire charges of machineries from

inter-department of the assessee for account purpose is sale to self

as contemplated u/s. 2(g)(iv) of the Orissa Sales Tax?”

The Hon’ble Court were pleased to remit the matters of the cited
case for fresh determination of issue Nos. (d) and (e). The relevant portion
of the order of the Hon’ble Court are quoted herein below for better
appreciation :-

“24. In that view of the matter, while not answering questions
‘d> and ‘e’ conclusively, the Court while setting aside the orders

of the AO, the ACCT and the Tribunal on issues ‘d’ and ‘e’ and

remands them to the AO for a fresh determination.”

The Dealer has filed the copies of reassessment made by the
Assessing Authority pursuant to the order of the Hon’ble Court for the
assessment years 1991-92 to 1995-96. The certified copies of the orders
reveal that the Assessing Authority has already completed the reassessment
for the aforesaid assessment years on the strength of the order of the
Hon’ble Court. On the aforesaid circumstances, we are not expressing our
opinion on merit, but we feel it proper to remit the matter to the Assessing
Authority to pass reassessment order as per the ratio decided by the Hon’ble
Courtin STREV Nos. 1, 2, 3, 4 & 5 of 2001.

12. So, for the foregoing discussions, the Assessing Authority shall
exclude the turnover of hire charges as per the verdict of the Hon’ble Court;
sale of scrap materials and old unserviceable materials is liable to tax in
view of the decision of the Hon’ble Court; and the Assessing Authority is to
examine if the alleged escaped turnover of the proceeding u/s. 12(8) of the
OST Act encompass the turnover of original proceeding u/s. 12(4) of the

Act. In case, the escaped turnover is found included in 12(4) proceeding, the
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Assessing Authority shall exclude the said turnover from the proceeding of
u/s. 12(8) of the OST Act. Further, in S.A. No. 1250 of 2001-02, the matter
Is required to remit to the Assessing Authority to complete reassessment as
per the ratio decided by the Hon’ble Court in STREV Nos. 1, 2, 3, 4 & 5 of
2001.

13. Resultantly, the second appeals are allowed in part and the
impugned orders of the First Appellate Authority stand modified to the
extent observed above. The matters are remitted to the Assessing Authority
to make assessment afresh as per the observations made supra within a
period of four months from the date of receipt of this order.

Dictated & Corrected by me

Sd/- Sd/-
(G.C. Behera) (G.C. Behera)
Chairman Chairman
| agree,
Sd/-
(S.K. Rout)
2" Judicial Member

| agree,
Sd/-
(B. Bhoi)
Accounts Member-I



