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O R D E R 
 

     This is an appeal u/s. 23(3) of the Odisha 

Sales Tax Act, 1947 (in short, ‘OST Act’) against the order 

dated 05.01.2007 passed by the learned Asst. Commissioner 

of Sales Tax (Appeal), Puri Range, Puri (hereinafter called as 

‘first appellate authority’) in Appeal No. AA- 43 (PUII)/06-07 

thereby setting aside the order dated 31.03.2006 passed by 

the learned Sales Tax Officer, Puri-II Circle, Jatni (in short, 
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‘assessing authority’) raising an extra demand of 

`1,39,81,153.00 including penalty of `83,88,091.50 for the 

period 2001-02 in the assessment framed u/s. 12(8) of the 

OST Act and remitting the matter back to it (assessing 

authority) for reassessment in accordance with law within a 

period of two months from the date of receipt of the order.  

2.    The factual matrix of the case leading to 

filing of the present second appeal is that the dealer-

assessee is an SSI Unit under IPR, 1996, which started 

commercial production w.e.f. 19.06.2001. It manufactures 

all alluminium conductors, steel reinforced (ACSR) and 

alluminium alloy conductor for sale. The assessment of the 

dealer-assessee was completed u/s. 12(4) of the OST Act. On 

receipt of Fraud Case Report (FCR) from the STO(I), 

Bhubaneswar alleging sale and purchase suppression, the 

assessment was reopened u/s. 12(8) of the OST Act and 

statutory notice was given to the dealer-assessee to produce 

the books of account and explain the allegations made in the 

FCR. In response to such notice, the authorized person of 

the dealer-Company appeared with books of account, which 

were examined by the assessing authority with reference to 

the allegations made in the FCR.  
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2(a).   It was alleged in the FCR No. 76/02-03 

submitted by the STO (I), Bhubaneswar that there was 

datewise entry of issuance of material for production, but 

there was no datewise account of production. The entries at 

pages- 6 and 7 of the seizure list No. 18 revealed that 1019 

Kgs. and 42 Kgs. of steel ware issued in favour of M/s. 

Gupta Cables Pvt. Ltd., but no such entry was found in the 

job work register. So, the same was taken as sale 

suppression. Further, the inspecting officers found receipt of  

9.015 MT of steel ware on 16.11.2002 from M/s. Deepak 

Cables (P) Ltd., which was not reflected in the books of 

account. On confrontation, the dealer-assessee disowned 

such report and took the plea that receipt of stock 

mentioned in the khata is not correct. It was further alleged 

that 2725 Kgs. of alluminium scrap were generated during 

the period from 31.01.2002 to 03.03.2002 valued at 

`2,72,500.00, but the same was not reflected in the books of 

account. There was also reflection of bars alluminium were 

made on different dates, but the same were not accounted 

for in the books of account. On confrontation, the authorized 

agent of the dealer-assessee explained that they do not 

maintain any separate register for issuance of raw materials 

for production excepting register RG-23. He also failed to 
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explain regarding issue of 1042 Kgs. and 42 Kgs. of steel 

ware to M/s. Gupta Cables (P) Ltd.  

2(b).  The assessing authority taking into consideration 

the materials on record, FCR and the explanations offered by 

the dealer-assessee regarding discrepancies found in the 

books of account, came to the conclusion that the dealer-

assessee is indulged in clandestine nature of business 

suppressing purchase and sale and the explanations offered 

by it were not convincing. The allegations raised in the FCR 

stood established. The assessing authority so observing 

rejected the books of account and completed the assessment 

to the best of judgment taking into consideration the nature 

and value of suppression detected and the volume of 

business. He determined the GTO at `4,23,62,400.00, which 

was treated as TTO on which tax was calculated @ 12%, 

which came to `53,81,358.24 and surcharge @ 10% was 

calculated at `5,38,135.82. The tax and surcharge together 

were calculated at `59,19,494.00. After deduction of 

`3,27,433.00 paid by the dealer-assessee, balance tax 

payable was determined at `55,92,061.00 on which penalty 

of `83,88,091.50 was imposed.        

 2(c).   The dealer-assessee challenging the demand 

raised by the assessing authority, filed appeal before the 
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first appellate authority, who set aside the impugned order 

of assessment and remitted the matter back to the assessing 

authority for reassessment in accordance with law with the 

following observations :- 

(i) The quantification of purchase and sale 

suppression on the basis of adverse report by the 

assessing authority is not complete. Verification 

of the documents seized with reference to RG 

register, books of account maintained by the 

dealer-assessee as well as way bills account 

maintained in the Circle Office is required; 

(ii) Learned assessing authority levied tax on entire 

sale turnover of the dealer-assessee at the 

appropriate rate disallowing the claim of the 

dealer that the entire sale turnover is exempted 

from payment of tax under IPR, 1996 on the 

ground that the dealer-assessee failed to produce 

the tax exemption certificate in Form-II issued by 

the DIC under IPR scheme; 

(iii) The dealer-Company furnished the copy of 

eligibility certificate of sales tax exemption issued 

by the G.M., DIC, Bhubaneswar wherein it has 

been certified that the dealer-assessee is an SSI 

Unit having PMT Registration No. 21/17/03398 

and it is eligible for sales tax exemption on raw 

materials, machinery, spare parts, packing 

materials and finished products under IPR, 1996 

for a period of six years with maximum limit of 
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100% of the total fixed capital investment of 

`1,43,40,477.00; and 

(iv) The Odisha Sales Tax Tribunal while disposing of 

the second appeal for the year 2001-02, Q/e. 

June, 2002 and September, 2002 under the CST 

Act has already accepted the eligibility certificate 

holding that the dealer’s claim should be 

considered and fresh assessment should be made. 

Therefore, learned assessing authority has to 

make reassessment for the impugned year 2001-

02 considering the claim of the tax exemption of 

the dealer-assessee.   

2(d). The State being aggrieved with the order of 

remand passed by the first appellate authority, has 

preferred this second appeal. The dealer-respondent 

pursuant to the notice issued by this forum filed cross-

objection supporting the impugned order of the first 

appellate authority after expiry of the period of limitation 

without petition to condone the delay for which the same is 

not accepted.   

3.   When the matter was call on for hearing, 

none appeared on behalf of the dealer-respondent despite 

service of notice. The present appeal being relates to the 

assessment year 2001-02 and is an year old matter, this 

forum was left with no other option except proceeding with 
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hearing of the appeal exparte in the presence of the learned 

Standing Counsel (CT) for the revenue.   

4.   We have heard the learned Standing Counsel 

(CT) for the revenue, gone through the grounds raised in the 

memorandum of appeal vis-a-vis the impugned order of the 

first appellate authority and the materials on record. It was 

vehemently urged by the learned Standing Counsel (CT) for 

the revenue that the first appellate authority committed 

serious illegality in remanding the matter back to the 

assessing authority for verification of the documents seized 

with reference to RG register, which was not produced by 

the dealer-assessee at the time of assessment. Remanding 

back the matter to the assessing authority thereby giving an 

opportunity to the dealer to produce the relevant documents 

is only an abuse of process of court and no fruitful purpose 

will be served by that. When a party does not avail 

opportunity given to it and it does not assign valid and 

justified reason for not availing such opportunity, giving 

further opportunity by the first appellate authority would 

amount to causing injustice to other side. The assessing 

authority on meticulous analysis of the materials collected 

by the STO, Investigation Unit, Bhubaneswar and the FCR 

has rightly quantified the purchase and sale suppression 
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and raised extra demand of `1,39,81,153.00, which is 

strictly in accordance with law. The first appellate authority 

erroneously set aside the impugned order of the assessing 

authority which was passed basing on the materials on 

record and remitted the matter back to the assessing 

authority for fresh assessment, which is not legal and 

sustainable. He submitted to set aside the impugned order 

of the first appellate authority and restore that of the 

assessing authority.      

5.   On going through the impugned order of the 

first appellate authority, we find that it took into 

consideration all the allegations contained in the FCR and 

the findings of the assessing authority with regard to 

purchase and sale suppressionwhile setting aside the 

impugned order of assessing authority and remitting the 

matter back to the assessing authority for verification of the 

seized documents recovered from the business premises of 

the dealer with reference to the RG register, books of 

account as well as way bills maintained in the Circle Office 

as those documents were not verified by the assessing 

authority with reference to RG register for non-production of 

the same by the dealer-assessee. The first appellate 

authority also thought it proper to remit the matter back to 
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the assessing authority for another reason that the copy of 

the tax exemption certificate issued by the DIC under IPR 

scheme vide PMT Registration No. 21/17/03398 was not 

accepted and taken into consideration by the assessing 

authority thereby disallowing the claim of tax exemption on 

the sale turnover even though same was accepted by this 

forum while disposing of second appeal filed against the 

order of assessment filled for other period. The ground on 

which the impugned order of the assessing authority has 

been set aside and the matter has been remitted back to the 

assessing authority appears to us to be just, reasonable and 

in accordance with law. When the tax exemption certificate 

has been accepted by this forum while adjudicating the 

second appeal against the order of assessment u/s. 12(4) of 

the OST Act for the Q/e. June, 2001, the assessing 

authority cannot be said to be correct in its approach in 

rejecting such certificate thereby disallowing the claim of 

exemption. The first appellate authority has rightly observed 

that the assessing authority should verify all the documents 

with reference to RG register and way bills account and the 

eligibility certificate produced by the dealer-assessee under 

IPR, 1996 and thereafter to make fresh assessment in 

accordance with law. It is said that justice hurried justice 
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buried. The assessing authority only for the purpose of 

making the assessment should not have hurriedly disposed 

of the assessment proceeding basing on the adverse report 

submitted by the STO, Investigation Unit, Bhubaneswar 

without verifying the relevant documents, i.e. RG register, 

books of account and way bills account maintained in the 

Circle Office. The first appellate authority rightly remitted  

the matter back to the assessing authority for reassessment. 

We do not find any illegality in such order of the first 

appellate authority warranting interference of this Tribunal.   

6.   In view of the discussions made above, the 

second appeal filed by the State being devoid of any merit 

stands dismissed and the impugned order of the first 

appellate authority remitting the matter back to the 

assessing authority for reassessment is hereby confirmed. 

Dictated & Corrected by me  
 
               Sd/-                          Sd/- 
   (A.K. Das)      (A.K. Das) 
           Chairman      Chairman 
 
       I agree, 
             Sd/- 
              (S.K. Rout) 
                2nd Judicial Member 
 
       I agree, 
             Sd/- 
            (M. Harichandan) 
                Accounts Member-I 
    


