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O R D E R 

   
  The present appeal of the dealer appellant has been 

directed against the order dated 17.08.2013 passed by the learned 

Joint Commissioner of Sales Tax, Angul Range, Angul (in short, ld. 

FAA) in appeal case No. AA/59/VAT/AL/11-12 dismissing the appeal 

and thereby confirming the demand of Rs.22,29,453.00 including 

penalty raised in the assessment order passed by the learned 

Assistant Commissioner of Sales Tax, Angul Circle, Angul (in short, 

LAO) under Section-42 of the OVAT Act relating to the tax period 

from 01.04.2005 to 23.12.2009. 

2.  Being aggrieved by the aforesaid order of ld. FAA, the 

assessee has preferred second appeal before this Tribunal 

challenging the said order as bereft of consideration of material fact 
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with the provisions of law for which the said impugned order is 

illegal and bad in law. 

3.  The brief fact of the case is that the assessee deals in 

manufacturing of Bidis by utilizing raw-materials like kendu leaves 

and raw-tobacco etc. for which it has obtained license from Central 

Excise Department. The Tax Audit Team, who visited the place of 

business of assessee, noticed that the assessee has not disclosed 

purchase of kendu leaves, which is an essential ingredient for 

manufacture of Bidi. So, on the basis of sale of manufactured Bidi, 

the audit team calculated the value of kendu leaves that could 

have been purchased by the dealer-appellant, after deducting cost 

of purchase of raw-materials excluding kendu leaves and gross 

profit margin including labour charges from the gross sales figure 

of manufactured Bidi. On the basis of such AVR, the LAO raised 

extra demand of Rs.22,29,453.00 including penalty for the 

impugned period on the ground that the assessee has hidden the 

purchase of kendu leaves and prepared the account to its own 

convenience and suppressed the taxable purchase turnover. 

4.  Being aggrieved, by the aforesaid order, the assessee 

preferred first appeal before the ld. FAA who, in turn, dismissed 

the appeal and confirmed the impugned assessment order on the 

ground that kendu leaves appear in sl. No. B(II) 15 of the OVAT 

Rate Chart whereas Sl. No.35 A of the Rate Chart speaks that 

“unmanufactured tobacco, Bidis and tobacco used in manufacture 

of bidis are tax exempted w.e.f. 01.06.2007 vide FD Notification 

No.24981CTA-14/2007F dtd.31.05.2007 (SRONo.342/07). As per 

entry Sl. No.B(II) 15 “Bidi/kendu leaves” are taxable @4% w.e.f. 

01.07.2005 vide the Orissa VAT (Amendment) Ordinance 2005: Ex 

Gaz. No. 1034 dtd.01.07.2005 and the Orissa VAT (Amendment) 

Act, 2005: Ex. Gaz. No. 1466 dtd.9.9.2005. In the instant case, the 

bidis are purchased/procured by the assessee from the individual 
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manufacturers through agents, and sold by him with/without 

brand, and the assessee is therefore liable to pay tax under the 

OVAT Act @4%. 

5.  Being further aggrieved by the aforesaid order the 

assessee filed appeal before this Tribunal mainly on following 

grounds appended to the memorandum of appeal: 

i. “The purchase value of Kendu leaves arrived is purely a 

presumption and assumption and having no leg on it. 

ii. Likewise, subsequently imposition of purchase tax on such 

presumed purchase value of Kendu leaves is totally 

unwarranted. 

iii. No where it is being proved that the appellant has purchased 

Kendu Leaves from any local area, nor a single evidence of 

such purchase has been brought into the records. 

iv. Imposition of purchase tax on such so called Kendu leaves 

were the ultimate finished products is covered in 4% tax 

category and not u/s. 17 of the OVAT Act is illegal.”  

6.  During the course of hearing, the ld. Counsel for the 

dealer-appellant vehemently argued against the appeal order 

passed by the ld. FAA being unjust, illegal, improper, arbitrary and 

bad in law as the authorities below in their respective orders have 

not given a single view on the issue of so called alleged purchase 

value of “Kendu leaves” which is the only ground of assessment 

made and so the order is incomplete and not at all sustainable. 

7.  Per contra, the ld. Standing Counsel (C.T.) for the State 

argued in favour of the order of the ld. FAA being just and proper 

in the facts and circumstances of the case that doesn’t warrant 

further interference by this Tribunal. 

8.  From the rival contentions of both the parties, the moot 

question involved in the present appeal is whether, in the facts and 
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circumstances of the case, both the forums are justified in levying 

tax on purchase value of Kendu leaves based on presumption? 

  In order to address the above question in a just and 

proper manner and in accordance with law, we have to refer to the 

relevant provisions as embodied in the Statute. 

Section 12 of OVAT Act: Levy of tax on purchase- 

“Every dealer who, in the course of his business, purchases or 

receives any taxable goods within the State- 

(i) ……. 

(ii) from any person other than a registered dealer,  

shall be liable to pay tax on the purchase price or prevailing 

market price of such goods, if after such purchase or, as the 

case may be, receipt, the goods are not sold within the State 

or in the course of inter-State trade or commerce or in the 

course of export out of the territory of India, but are- 

(a) …… ; or  

(b) ……; or  

(c) after their use or consumption in the manufacture of 

goods, such manufactured goods are disposed of 

otherwise than by way of sale in the State or in course 

of inter-State trade or commerce or export out of the 

territory of India; or 

(d) ……. 

and such tax shall be levied at the same rate, at which tax under 

Section 11 would have been levied, on the sale of such goods 

within the State on the date of such purchase or receipt.” 

  Referring to above section, the ld. Counsel for the 

appellant argued that the assessee has purchased only raw-bidis 

from its agents who are having their own excise license to procure 

raw-bidis. In this connection, the ld. Counsel submitted copies of 

Registration Certificates of said agents issued by the Central Excise 
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and Customs Department. The assessee has also, as per the Excise 

Norm, maintained registers like RG-12(B) and RG(A) along with the 

transit passes for procurement of raw-bidis from its agents. On 

such procurement, the assessee makes branded bidis which it sells 

both inside and outside the State and pays tax accordingly as per 

Sl. No. 15 of Schedule B of OVAT Rate Chart. Moreover, as per 

entry Sl. No. 35-A of Schedule A of OVAT Rate Chart 

“unmanufactured tobacco., bidis and tobacco used in manufacture 

of bidis were declared tax free w.e.f. 01.06.2007 vide FD 

Notification No.24981-CTA-14/2007-F (SRO 342/07) 

dtd.31.05.2007. As such, on examination of documents like copies 

of RG-A, RG–B registers, RCs of its agents obtained from Central 

Excise & Customs Department along with transit passes for 

procurement of raw-bidis filed by the assessee, we observe that the 

assessee has obtained raw-bidis from its agents which is tax-free 

w.e.f. 01.06.2007 as per above notification. Further, we observe 

that purchase tax U/s. 12 towards so-called purchase of Kendu 

leaves is not applicable in the instant case as the assessee has not 

violated the condition laid down in Sectiion-12(ii)(c) of OVAT Act 

inasmuch as it has sold branded bidis after manufacture both in 

inside and outside the State by paying due tax. Moreover, we 

observe that the onus lies on the Department to prove the 

allegation of purchase of Kendu leaves which has not been brought 

into record by either the Audit Team or LAO or ld. FAA and as such 

the purchase value arrived by the LAO is just a presumption and 

assumption without having a single evidence brought into the 

record that is not sustainable in the eyes of law. Both the orders of 

forums below suffer from serious infirmity as no evidence on record 

could be placed by them to prove that the assessee has purchased 

Kendu leaves for which he is liable to pay tax.  

9.  Accordingly, it is ordered.  



6 
 

  The appeal filed by the assessee is allowed in full and the 

appeal order passed by the ld. FAA for the impugned period is set-

aside. The cross objection filed by the respondent-Revenue is 

disposed of accordingly. 

Dictated & Corrected by me, 

 Sd/-            Sd/- 

      (Srichandan Mishra)                       (Srichandan Mishra)   

      Accounts Member-II      Accounts Member-II       
    

   I agree, 

 Sd/- 
                                                                                 (A.K. Das)  
                                                                                      Chairman 

 
   I agree, 

   Sd/- 

         (S. K. Rout) 
                                                                              2nd Judicial Member 

 
 

 


