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The dealer is in appeal against the order dated
30.11.2015 of the Join Commissioner of Sales Tax, Cuttack I
Range, Cuttack (in short, 1d. FAA) passed in First Appeal Case
No0.10811212000008 confirming the order of assessment framed
under Section 10 of the Orissa Entry Tax Act, 1999 (in short,
OET Act) by the Sales Tax Officer, Cuttack I City Circle, Cuttack
(in short, 1d. STO) pertaining to the tax period 01.04.2010 to

05.10.2013.



2. The dealer-appellant in the instant case carries on
business in gold ornaments, gold bullion etc. in retail sale basis
effecting purchases of new ornaments both from inside and
outside the state of Odisha. It also effects purchases of old
ornaments and bullion and gets the same shaped into new ones
by the goldsmiths (Karigars). The dealer-appellant has been
assessed under Section 10(1) of the OET Act on the basis of a
Tax Evasion Report for the tax period 01.04.2010 to 05.10.2013
and a demand of X18,27,899.00 has been raised in assessment
which includes penalty of X12,18,899.00. The first appeal as
preferred in rebuttal of the above demand by the dealer-
appellant came out to be in the negative. Aggrieved, the dealer-
appellant has, therefore, approached this forum for justice.
Hence, this second appeal.

3. Apart from the contentions taken in the grounds of
appeal, Mr. T.K. Satpathy, 1d. Advocate appearing on behalf of
the dealer-company has filed additional grounds of appeal at the
stage of hearing arguing that the assessment passed by the 1d.
STO under Section 10 of the OET Act in case of the above tax
periods under appeal without having the assessment completed
under Section 9 (1) and 9 (2) of the OET Act is not sustainable
in the eyes of law as per the settled ratio of the decisions

rendered in the case of M/s. ECMAS Resins Pvt. Ltd. Vs. State



of Odisha & Others in W.P.(C) No.7458 of 2015, M/s. Shyam
Metaliks & Energy Ltd. Vs. The Commissioner of
Commercial Taxes, Odisha and Others passed in W.P.(C)
No.7296 of 2013 by the Hon’ble High Court of Orissa.
Identical cases disposed off in the Tribunal have also been relied
upon. The learned Advocate, therefore, pleads for quashing of
the orders of the forums below being not sustainable in law.

4. Per contra, the State has filed cross objection
supporting the orders of the forums below. Additional cross
objection has been filed by the State in protest against the
additional grounds of appeal urging that the additional grounds
of appeal preferred by the dealer-appellant at this forum without
the same having been agitated in the lower forums are not
maintainable in view of the decision delivered in case of State
of Odisha Vs. Lakhoo Vajrang (1960) SCC onLine Ori 10
(1961) 12 STC 162 which observes as follows:-

“The Tribunal may allow additional evidence to be taken,
subject to the limitations prescribed in Rule 61 of the
Orissa Sales Tax Rules. But this additional evidence
must be limited only to the questions that were then
pending before the Tribunal....”

The State, therefore, objects acceptance of the

additional grounds of appeal filed by the dealer-company.



S. Having heard the rival contentions after going through
the orders of the forums below and the grounds of
appeal/additional grounds of appeal vis-a-vis the cross
objection/additional cross objection, it is observed that the 1d.
STO has completed the assessment under Section 10 of the OET
Act without assessment having been taken up under Section 9
of the OET Act. Before we dwell upon considering other grounds
of appeal on merit, we find it essential to look into the additional
grounds that speak of the aspect of maintainability of initiation
of the proceedings. It is told for certain that the additional
grounds submitted before this forum became available on
account of change of circumstances or law. The Tribunal has
discretion to consider the question of law arising in assessment
proceedings although not raised earlier. The Hon’ble High Court
of Odisha in case of State of Orissa and Others Vs. D.K.
Construction and others reported in (2017) 100 VST 24
(Orissa) held that it is trite in law that question of law can be
raised at any stage. Thus, the additional grounds filed by the
dealer-appellant are considered as accepted whereas the
contention of the State in this regard is not acceptable.

0. The Hon’ble High Court of Odisha in case of M/s ECMAS
Resins Pvt. Limited and Others Vs. State of Odisha (supra)

has observed that as far as a return filed by way of self-



assessment under Section 9(1) read with Section 9(2) of the OET
Act is concerned, unless it is ‘accepted’ by the Department by a
formal communication to the dealer, it cannot be said to be an
assessment that has been accepted and without such
acceptance, it cannot trigger a notice for re-assessment under
Section 10(1) of the OET Act read with 15B of the OET Rules.

7. In the present case, there is no evidence on record to
the effect that the self-assessed returns have been accepted
and communicated thereof to the dealer-company by the 1d.
STO and acknowledgements availed thereof. The pre-conditions
required for initiation of the proceedings under Section 10 of the
OET Act have not been complied with as per the ratio of the
judgment delivered by the Hon’ble Court (supra).

8 . Under the above backdrop, we opine that the
assessment order passed by the Id. STO under Section 10 of the
OET Act in the present case is not sustainable in law being lack
of jurisdiction and thus, the orders of the forums below are
liable to be quashed. Accordingly, other issues raised in the
grounds of appeal become thereby redundant.

9. It is, therefore, held that the appeal filed by the dealer-
appellant is allowed. The order of the 1d.FAA is set aside. As a

necessary corollary thereof, the assessment order passed by the



ld. STO is hereby quashed. The cross-objection/ additional

cross objection are disposed of accordingly.

Dictated and corrected by me.
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