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O R D E R 

 
  This appeal is directed against the order dated 19.03.2005 

passed by the Asst. Commissioner of Sales Tax, Puri Range, 

Bhubaneswar (in short, “first appellate authority”) in First Appeal Case 

No. AAC- 12/BH.II/2004-05 confirming the assessment done by the 

Sales Tax Officer, Bhubaneswar-II Circle, Bhubaneswar (in short, 

„assessing officer‟) u/R. 12(5) of the Central Sales Tax (Odisha) Rules, 
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1957 (in short, „CST (O) Rules‟) in respect of the dealer-assessee for 

the tax period 2000-01. 

2.   The facts as revealed from the case record are as 

follows : 

   The dealer in the instant case M/s. Aditya Udyog at 

Nayapalli is engaged in export of shrimps/prawns. As such it had 

purchased 6,18,553.430 Kgs. worth `4,13,09,24,917.12 during the year 

2000-01 pursuant to the purchase orders of foreign buyers. It had 

claimed processing loss of 1,41,457.230 Kgs. and production of 

4,77,096.200 Kgs. during the relevant period. It had 63,341.200 Kgs. 

as its opening stock and when production of 4,77,096.200 Kgs. was 

added to the opening stock the total stocks came to 5,40,437.400 Kgs. 

The dealer had exported 4,95,948.400 Kgs. at `15,48,40,842.00 and 

showed its closing stock at 44,489.000 Kgs. Pursuant to the notice 

received by the dealer u/R. 12(5) of the CST (O) Rules the authorized 

representative of the dealer had appeared before the assessing officer 

and produced its books of account consisting of purchase and sales, 

production and documents relating to export etc. as well as invoices, bill 

of lading, copies of shipping bills for examination by the assessing 

officer. The assessing officer on verification of all these documents did 

not notice any discrepancy and he thus accepted the claim of export 

sales by the dealer. During the year under assessment the dealer had 

effected sales of DEPB (Duty Entitlement Pass Book) to the tune of 
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`1,00,07,186.50 and it had claimed to have received 12 nos. of DEPB 

which they had sold to one Alfa Sanitary Emporium, Kolkata and those 

sales had taken place at the branch office of the Company at Kolkata. 

The DEPBs were sent on stock transfer basis but the dealer failed to 

produce declaration in Form „F‟ for this purpose. Therefore, the 

assessing officer concluded that the dealer had effected inter-State 

sales of those DEPB but took a false plea in order to escape from its tax 

liability. He (the assessing officer) thus rejected the contention of the 

dealer and treated those DEPB sales as inter-State sales. He completed 

the assessment to his best judgment by determining its (the dealer‟s) 

gross turnover (GTO) at `16,48,58,028.50. He allowed deduction of 

`15,48,50,842.00 as export sales and thus determined its net turnover 

(NTO) at `1,00,07,186.50. He taxed the same at 12% which on 

calculation came to `12,00,862.38 and then added surcharge @15% to 

it which came to `13,80,991.73, rounded to `13,80,992.00. He thus 

computed the tax liability of the dealer at `13,80,992.00 for the 

relevant period. 

   The dealer being aggrieved by this order of 

assessment preferred an appeal before the first appellate authority and 

contended before him that the assessing officer had no jurisdiction to 

levy tax on sales effected outside the State of Odisha. The assessing 

officer should have accepted the submission of the dealer that the 
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branch office of the dealer situated at Kolkata had sold 12 nos. of DEPB 

to Alfa Emporium, Kolkata and those were not sold from its 

Bhubaneswar office. There was absolutely no evidence before the 

assessing officer to conclude that the dealer had sold 12 nos. of DEPB in 

course of inter-State trade and commerce from Odisha. There was no 

need for production of declaration in Form „F‟ to prove transfer of goods 

from one State to another otherwise than by way of sale since the same 

is not mandatory. Further the assessing officer should have given 

opportunity to the dealer for submission of declaration in Form „C‟. In 

these circumstances the dealer-appellant urged before the first 

appellate authority to quash the order of assessment.  

   The first appellate authority after going through the 

order of assessment, the grounds of appeal and the averments made on 

behalf of the dealer before him as well as materials on record held that 

the onus was on the dealer to prove that movement of goods i.e. DEPB 

had occasioned from Odisha to Kolkata otherwise than by way of sale. 

The dealer had failed to adduce any such evidence in support of its 

claim that the movement of such goods i.e. DEPB had been made from 

Odisha to Kolkata otherwise than by way of sale. On the other hand the 

materials available on record could reveal that the movement of goods 

i.e. DEPB had been made from one State to another in course of inter-

State trade as defined u/S. 3(a) of the CST Act and for that the dealer 
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had not paid any tax. Therefore, the first appellate authority accepted 

the assessment done by the assessing officer as correct and confirmed 

the same.  

3.   Being dissatisfied with the aforesaid order of the first 

appellate authority the dealer brought this second appeal before the 

Tribunal assailing the same on the following grounds : 

(i) The impugned order is not just and legal on the facts and 

circumstances of the case; 

(ii) The authorities below have failed to appreciate various 

facts, figures and explanations given before them at the 

time of hearing of the matter; 

(iii) The authorities below ought to have accepted the books of 

account and documents of the dealer which were produced 

before them; 

(iv) The authorities below have no jurisdiction to levy tax on 

sales effected outside the State of Odisha i.e. in Kolkata, 

West Bengal on the facts and circumstances of the case; 

(v) The authorities below should have accepted the submission 

of the dealer regarding its sale of DEPB to Alfa Sanitary 

Emporium, Kolkata not from Bhubaneswar but from the 

branch office of the dealer situated at Kokata;  

(vi) There is no evidence on record to establish that the dealer 

had sold 12 nos. of DEPB in course of inter-State trade from 

Odisha for which production of „F‟ form or „C‟ form is not 

mandatory to prove transfer of goods from one State to 

another otherwise than by way of sale in the instant case; 

and 
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(vii) The authorities below before holding that the dealer had 

sold 12 nos. of DEPB to Kolkata in course of inter-State 

trade which the dealer strongly opposed yet, should have 

given an opportunity to the dealer to submit statutory 

declaration in Form „C‟, at least to facilitate it to avail the 

concessional rate of tax in the instant case. 

Accordingly it is contended on behalf of the dealer 

that determination of GTO, NTO as well as levy of tax under the CST Act 

and surcharge alongwith tax in the instant case are all illegal and 

baseless on the facts and circumstances of the case.  

  No cross-objection has been filed on behalf of the 

State in the instant appeal. 

4.   In course of hearing of the appeal it was noticed that 

the dealer did not turn up despite service of notice on it (as per postal 

tracking report kept in record). No intimation was also received from 

the dealer seeking adjournment in the hearing of its appeal. As this is a 

pretty year old matter the appeal was heard from the side of the State 

only to be disposed of exparte on merit as per Rule 60(1) of the OST 

Rules. 

5.   Learned Addl. Standing Counsel (CT) appearing on 

behalf of the State submitted that in the instant case the dealer had 

failed to produce necessary evidence before the assessing officer, the 

first appellate authority as well as before this forum to establish that 

questionable sales effected by it were not actually inter-State sales. The 
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dealer could have produced relevant evidence justifying its claim as 

such but having failed to do so before the forums below as well as 

before this forum it cannot expect that the authorities concerned would 

not fix any sort of tax liability on it. Therefore, there is no cogent reason 

for interfering with the impugned order in the facts and circumstances 

of the case. 

6.   Admittedly the dealer has failed to substantiate its 

contentions as raised by it in the memorandum of appeal and further 

remained absent before this forum without any justifiable reason. The 

impugned order virtually remained unchallenged and uncontroverted 

before this forum. The dealer cannot expect to get certain benefits as 

per its claim when it failed to produce required evidence for the same. 

Under such circumstances no infirmity or illegality is noticed in the 

impugned order requiring our interference therein. Considering all these 

circumstances we confirmed the impugned order. 

7.   In the result, the appeal preferred by the dealer-

assessee is dismissed being devoid of merit.  

 

Dictated & Corrected by me, 

               Sd/-             Sd/- 

(Smt. Suchismita Misra)    (Smt. Suchismita Misra)        

    Chairman               Chairman 
      I agree,  

                    Sd/- 
           (Smt. Sweta Mishra) 

           2nd Judicial Member 
      I agree, 

               Sd/- 
          (Prabhat Ch. Pathy) 

         Accounts Member-I 
 


