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O R D E R 

 

  This appeal is directed against the order dated 

27.10.1999 passed by the Asst. Commissioner of Sales Tax, Sambalpur 

Range, Sambalpur (in short, “first appellate authority”) in Sales Tax 

Appeal Case No. AA- 135 (SAIII) of 1998-99 reducing the assessment 

done by the Sales Tax Officer, Sambalpur-III Circle, Jharsuguda (in 

short, „assessing officer‟) u/S. 12(4) of the Odisha Sales Tax Act, 1947 
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(in short, „OST Act‟) in respect of the dealer-assessee for the tax period 

1997-98. 

2.  The facts as revealed from the case record are as 

follows : 

  The dealer-assessee M/s. Chatterjee Multi 

Construction (P) Ltd. is a Private Limited Company having its Head 

Office at Bilaspur, Madhya Pradesh. It was engaged in execution of 

works contract for M.C.L., Brajrajnagar in the State of Odisha. Pursuant 

to a notice issued u/S. 12(4) of the OST Act one of the Directors of the 

dealer-Company appeared before the assessing officer and produced 

necessary documents before him. The assessing officer in course of 

completing the assessment for the relevant period determined the total 

gross receipt of the dealer-assessee at `98,44,281.80 and then allowing 

deduction of `34,45,498.80 towards labour and service charges 

determined its TTO at `63,98,783.00. He then imposed tax @ 8% on 

the TTO which came to `5,11,902.64. He levied surcharge @ 10% on 

the tax assessed which came to `51,190.26. He deducted an amount of 

`3,93,771.00 from the above amount as that was deducted at source 

and credited to Sales Tax account and thus ultimately required the 

dealer to pay the balance amount of `1,69,322.00 as per the demand 

notice issued against it.  
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  Being aggrieved by this order of assessment the 

dealer-assessee preferred an appeal before the first appellate authority 

contending that the assessing officer failed to appreciate the legal 

aspect properly and in the process rejected the contentions advanced on 

behalf of the dealer relating to the deductions claimed by it towards 

labour and service charges. The assessing officer also acted against the 

spirit of law by not allowing the deductions claimed by the dealer 

against purchase of materials utilized in the execution of works contract 

on payment of OST particularly when proof to that effect was produced 

before him. Therefore, it was urged on behalf of the dealer to set aside 

the order of assessment. The first appellate authority after perusing the 

impugned order of assessment before him and on detail scrutiny of 

purchase vouchers produced before him by the dealer-contractor in 

support of its purchase of materials concluded that the goods as claimed 

by the dealer-assessee to have been purchased on payment of tax was 

correct. Therefore, in view of the certificate of the principal towards 

utilization of those goods in the works in question and following the 

pronouncement of this Tribunal on this aspect in various cases he (the 

first appellate authority) allowed deduction @ 40% against @35% as 

allowed by the assessing officer in favour of the dealer-assessee 

towards labour and service charges.  Therefore, he determined the GTO 

of the dealer-assessee at `54,14,354.99 for the year 1997-98 and after 
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allowing deductions on various heads such as labour and service 

charges and tax paid materials used in the execution of works contract, 

he determined the tax liability of the dealer-assessee afresh. 

Accordingly, the assessment was reduced to some extent and the dealer 

was entitled for refund of `1,85,324.80 by this new calculation done by 

the first appellate authority.  

3.  The State not being satisfied with the aforesaid order 

of the first appellate authority brought this appeal before the Tribunal 

on the grounds that the first appellate authority is not justified in 

allowing refund of `1,85,314.00 to the dealer as against an extra 

demand of `1,69,322.00 raised by the assessing officer under the facts 

and circumstances of the case. The assessing officer was quite justified 

in allowing deduction of 35% towards labour and service charges in view 

of the Office Memorandum No. 10273 dated 07.04.1986 of Government 

of Odisha in Public Works Department. In the aforesaid circumstances it 

was urged on behalf of the State to quash the impugned order and 

restore the order of the assessing officer. 

  No cross-objection has been filed on behalf of the 

dealer-assessee in the instant case. 

4.  In course of hearing it was found that despite service 

of notice by way of affixture through CT & GST Circle, Jharsuguda the 

dealer-assessee did not turn up to participate in the hearing of the 
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appeal either through its Counsel or authorized representative.  As this 

is a pretty year old matter the appeal was heard from the side of the 

State only to be disposed of exparte on merit as per Rule 60(2) of the 

OST Rules. 

5.  Learned Standing Counsel (CT) appearing on behalf of 

the State submitted that the order of assessment was absolutely 

reasonable and the first appellate authority should not have interfered 

with the same in any manner. The first appellate authority though 

assigned some reasons as to why he came to his own conclusion in 

respect of the tax liability of the dealer-assessee yet on a thorough 

scrutiny of both the orders that is of the assessing officer and the first 

appellate authority one would certainly gather that the order of 

assessment passed in this case suffers from no infirmity. Therefore, it 

should be restored.  

6.  On perusal of the impugned order it is found that the 

first appellate authority had allowed deduction towards tax paid 

materials utilized in the execution of works contract as those were 

ascertainable from the certificate issued by the contractee. Learned first 

appellate authority has also assigned reasons as to why he enhanced 

the percentage to be deducted towards labour and service charges by 

5% only. No infirmity is noticed in the findings arrived at by the first 

appellate authority. This is a case of the year 1997-98. Therefore, as 
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the matter has already been set at rest without much variation between 

the orders passed by the forums below so far as deduction allowed in 

favour of the dealer towards labour and service charges, we feel there 

would be no substantial loss or harm to either of the parties if the 

impugned order is affirmed.  

7.  In the result, the impugned order is confirmed and the 

appeal is dismissed.  

Dictated & Corrected by me, 

               Sd/-            Sd/-     

(Smt. Suchismita Misra)    (Smt. Suchismita Misra)        

    Chairman               Chairman 
    I agree,  

               Sd/- 
             (A.K. Dalbehera) 

           1st Judicial Member 

      I agree, 
               Sd/- 

       (Rabindra Ku. Pattnaik) 
        Accounts Member-III 

 

 
 

 
 

 
 

 
 

 

 
 

 
 

 
 


