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O R D E R 

 
 

 The State (Revenue) has preferred this appeal against the 

order of Asst. Commissioner of Sales Tax, Sundargarh Range, Rourkela (first 

appellate authority) in Sales Tax Appeal Case No. AA- 446 (RLII)/1987-88 on 

30.04.2003 reducing the assessment made u/S. 12(8) of the OST Act for the 

year 1982-83. 

2. The facts of the case as revealed from record are that the 

dealer-assessee was assessed u/S. 12(4) of the OST Act for the relevant 

period on 29.03.1985. However, subsequently on getting information 
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regarding escaped turnover in respect of dealer-assessee who carries on 

business in manufacturing and selling of refractory bricks which resulted in 

under assessment of tax, a proceeding u/S. 12(8) of the OST Act was 

initiated against him. Pursuant to the notice issued under the above 

provision the dealer-assessee produced the accounts for verification. On 

verification of his books of account the Sales Tax Officer, Rourkela-II Circle, 

Panposh (assessing officer) found that the dealer-assessee had disclosed 

credit notes worth `1,09,594.17 in favour of the purchasing firm on account 

of rejection of refractory bricks and the said amount was not included in the 

turnover and as such no tax was paid on that amount. Thus, the assessing 

officer in absence of evidence that the goods rejected were returned to the 

dealer-assessee held that the amount of credit note cannot be excluded from 

the turnover and further as those credit notes were issued after one month 

from the date of sale and beyond the close of corresponding quarter treated 

the same as irregular as per provision of Sec. 2(i) of the OST Act read with 

Rule 4-A of the OST Rules and ultimately included the amount in the 

turnover and determined the tax liability of the dealer-assessee by raising an 

extra demand of `8,768.00.  

 Being aggrieved with the said order, the dealer-assessee 

preferred an appeal before the first appellate authority and the first appellate 

authority after considering all the materials placed before him came to a 

conclusion that the order of the assessing officer was not justified as the 
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articles were not returned but those were rejected by the purchaser and 

there is a distinction between return of articles and rejection of articles. 

While deciding so he relied upon the principle laid down in the decision 

rendered in the case of M/s. Metal Alloy (P) Ltd. Vs. CTO and others by  

Hon’ble High Court of Calcutta reported in 39 STC 404 and also an order of 

this Tribunal passed in S.A. No. 782 of 1981-82 in which it was held that 

time limit in respect of return of goods cannot be applied in case of rejection 

of goods and, therefore, the credit notes were supposed to be accepted by 

the assessing officer. Thus, the first appellate authority deleted the tax 

assessed @ 8% on the said turnover.  

 Being aggrieved with this order, the Revenue preferred this 

second appeal.  

3. In course of hearing, learned Addl. Standing Counsel (CT) 

appearing on behalf of the State contended that finding of the first appellate 

authority is not justified. The dealer-assessee might have issued credit notes 

to the purchaser i.e. SAIL for return of goods sold but when the goods were 

not returned to the dealer-assessee and accounted for in his stock, it can be 

reasonably presumed that the same were sold by the dealer-assessee to 

some other party at Rourkela or elsewhere. In that case, the assessing 

officer had rightly levied tax. Further, if the first appellate authority accepted 

the fact that the goods were rejected he should have remanded the case to 

the assessing officer with a direction to conduct further inquiry regarding the 
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state of that stock which was rejected by SAIL instead of allowing the appeal 

preferred by the dealer-assessee.  

4. In reply to the aforesaid contentions, learned Counsel 

appearing for the dealer-assessee submitted that the Tribunal already in S.A. 

No. 782 of 1981-82 following a decision of Hon’ble High Court of Calcutta 

rendered in the case of M/s. Metal Alloy Co. (O) Ltd. (supra) had held that 

there is distinction between return of articles and rejection of articles and in 

case of return of articles only, a restriction is there about the time limit 

stipulated for return which is not applicable in respect of rejection of articles 

by the purchaser. Therefore, in the present case the credit notes have to be 

accepted. 

5. In the instant case, there is no dispute regarding the fact 

that goods worth `1,09,594.17 were not accepted by the purchaser and for 

those goods the dealer-assessee had issued credit notes. The only point 

which is found to have not been reconciled in this case is that whether those 

goods were returned to the dealer-assessee or it was rejected as the dealer-

assessee claimed and for this the dealer-assessee had placed some cogent 

evidence in his favour on record.  

 As revealed from the order of the assessing officer there 

was absolutely no evidence forthcoming from the accounts of the dealer-

assessee to infer that he had physically received back the returned goods 

and rather it was found that in each of such transactions the dealer had 
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replaced the rejected stock to the purchaser as per the terms and conditions 

and received full payment but there was no such account of the stocks 

replaced. The assessing officer also noticed that the bricks rejected by the 

purchaser due to transit damages were paid for by the purchaser on 

replacement. Such replaced stock for which bills were raised over and above 

the original bills had not been placed before the assessing officer for his 

verification. In view of these circumstances occurring in the transactions 

between the dealer-assessee and the purchaser it cannot be held that the 

conclusion drawn by the assessing officer for imposition of tax on escaped 

turnover is wrong or illegal in any manner since it is found that the dealer-

assessee had utterly failed to discharge the burden on him to establish that 

the goods were actually rejected by the purchaser and not returned. Had it 

been the case that the goods were simply rejected in the referred 

transactions then certainly as per the decision of the Hon’ble High Court of 

Calcutta cited above demand of tax assessed @ 8% on the turnover of the 

stock in question would have been held incorrect and not in consonance with 

law.  

 Therefore, as per the discussion made in the foregoing 

paragraph, it is felt that there was absolutely no reason for setting aside the 

order of the assessing officer.  
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6. In the result, the appeal is allowed and the impugned order 

of the first appellate authority is hereby set aside. The order of assessment 

is restored.  

Dictated & Corrected by me, 

               Sd/-               Sd/-  
(Smt. Suchismita Misra)        (Smt. Suchismita Misra) 

           Chairman             Chairman 
 


