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O R D E R 
 

 

 This appeal preferred by the State is directed against the 

order passed by the Deputy Commissioner of Sales Tax (Appeal), 

Bhubaneswar Range, Bhubaneswar (first appellate authority) in First Appeal 

Case No. AA-107221522000059 on 17.01.2017.  

2. The facts as revealed from the record are that the instant 

dealer-assessee was subjected to assessment u/R. 12(3) of the CST (O) 

Rules, 1957 for the tax periods from 01.04.2011 to 31.03.2013 on the basis 
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of Audit Visit Report (AVR). The dealer-assessee being a Private Limited 

Company is a manufacturer and inter-State trader of ceramic pipes. As per 

the report of the Audit team the dealer-assessee had made inter-State 

transaction at concessional rate of tax to the tune of `280,45,827.00 during 

the assessment period. In the assessment proceeding the dealer-assessee 

could produce declaration in Form-C for `262,44,568.98 only for which the 

rest amount of inter-State sale was not qualified for concessional rate of tax. 

The Sales Tax Officer, Bhubaneswar-III Circle, Bhubaneswar (assessing 

authority) determined the GTO at `280,45,827.00, NTO at `274,95,908.00 

and assessed the CST payable by the dealer-assessee at `5,83,060.67 and 

after adjusting the CST already paid to the tune of `5,50,746.00 held that the 

balance amount to be paid by the assessee was `32,314.67 and then he 

imposed penalty twice the amount of tax due calculated at `64,629.34. Thus 

in total the demand was raised to `96,944.00 on the dealer-assessee.   

 Being aggrieved with the order of assessment, the dealer-

assessee carried the matter before the first appellate authority. Learned first 

appellate authority vide the impugned order recalculated the tax liability of 

the dealer by accepting one ‘C’ form for `28,200.00. While denying the 

concessional rate against the inter-State sale in absence of Form-C, but in 
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application of decisions of this forum in some cases, he (the first appellate 

authority) deleted the penalty and as such, the tax due was reduced to 

`31,468.00.  

 Being aggrieved with such reduction of demand, the 

Revenue preferred this appeal. 

3. It is contended by the Revenue that deletion of penalty by 

the first appellate authority is not in accordance with law and further in the 

event of waiving of penalty levy of interest on the demanded tax amount is 

mandatory as per rules.  

 On the contrary, learned Counsel appearing for the dealer-

assessee supported the impugned order as just and proper and contended 

that provisions do not provide for levy of interest for non-production of ‘C’ 

form.  

4. Keeping in view the grounds of appeal in this case, it is to 

be seen whether deletion of penalty by the first appellate authority is 

sustainable in law and if in the event of deletion of penalty, interest is 

payable as per rules or not.  

 As stated above, the Revenue has questioned the legality 

in deletion of penalty in the present case. In the case at hand, there is no 

dispute in factual aspects inasmuch as the dealer’s furnishing ‘C’ form as 

against inter-State sale of `262,44,568.98 before the assessing authority and 
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one Form-C for `28,200.00 before the first appellate authority. However, the 

dealer-assessee has failed to furnish ‘C’ form for the rest amount of inter-

State sale, thereby disqualifying himself from concession in rate of tax. Law 

is well settled that non-furnishing of declaration forms by a dealer shall 

result in rejection of his claim for concession in tax but thereby the penalty 

as envisaged u/R. 12(3)(g) of the CST (O) Rules is not a mandatory 

consequence. In this regard, I may refer to the decision of Gujarat Ambuja 

Cement Ltd. and another Vs. Assessing Authority-cum-Assistant Excise and 

Taxation Commissioner and others, reported in [2000] 118 STC 315 (HP). It 

is also pertinent to mention here that having regard to different judicial 

pronouncements the Commissioner of Commercial Taxes, Odisha vide 

Circular No. 42/CT, dt. 20.04.2015 has also directed the assessing 

authorities not to levy penalty when the dealer has shown his bonafide in 

case of non-furnishing of declaration forms. Therefore, the question 

regarding imposition of penalty for non-submission of declaration forms has 

already been set at rest and it is held that the dealer-assessee is not liable to 

pay any penalty on that score. As such, the finding of the first appellate 

authority calls for no interference.  

5. As regards levy of interest, it is submitted by the learned 

Standing Counsel (CT) for the Revenue that having not paid the tax due in 

time the dealer-assessee is liable to pay interest. On the other hand, learned 

Counsel appearing on behalf of the dealer-assessee vehemently argued that 
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since the dealer has disclosed the fact of inter-State sale in his return filed in 

due time, no interest is leviable for want of statutory forms. In this context, 

having regard to the authority in case of Gujarat Ambuja Cement Ltd. 

(supra) and the Circular of the CCT (Odisha) mentioned above, it can be 

safely said that when the dealer fails to furnish the declaration form to claim 

concessional rate of tax, he is required to pay the tax as if the inter-State 

without concessional rate of tax. The very movement the dealer’s claim of 

tax concession is denied he (the dealer) is liable to pay the tax at full rate 

and in such event any delay in payment of tax necessarily attracts interest 

u/R. 8(1) of the CST (O) Rules. In this regard, I may refer to the decisions 

rendered in the cases of Sales Tax Officer Vs. Dwarika Prasad Sheo Karan 

Dass, reported in 39 VST 36 (SC); Indodan Industries Ltd. Vs. State of UP, 

reported in [20100 27 VST 1 (SC); Royal Boot House Vs. State of JK, 

reported in [1984] 56 STC 212 (SC) and Indian Commerce and Industries 

Co. Pvt. Ltd Vs. The Commercial Tax Officer, reported in [2003] 129 STC 509 

(Mad.). 

6. In the circumstances as discussed above, it is held that 

though deletion of penalty by the first appellate authority is proper in the eye 

of law yet while deleting the penalty the first appellate authority should have 

passed order for levy of interest payable by the dealer as per rule. In the 

consequence thereof the matter should be remanded to the assessing 
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authority for assessment afresh to the extent of calculation of interest 

payable by the dealer along with tax.  

7. In the result, the appeal is allowed in part and the 

impugned order of the first appellate authority stands modified to the extent 

mentioned above. The matter is remanded to the assessing authority for 

redetermination of tax liability with interest as per the observation made 

above within a period of four months from the date of receipt of this order.  

Dictated & Corrected by me, 

               Sd/-               Sd/- 

(Smt. Suchismita Misra)        (Smt. Suchismita Misra) 
           Chairman             Chairman 

  

 

 


