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O R D E R 
 

 This appeal is directed against the order dtd.25.10.2014 

passed by the learned Joint Commissioner of Sales Tax, Ganjam 

Range, Berhampur (hereinafter referred to as, the learned JCST) in 

First Appeal Case No. AA.(V) 62/2012-13, wherein he confirmed the 

assessment made by the learned Sales Tax Officer, Ganjam-I Circle, 

Berhampur (hereinafter referred to as, the learned STO) for the 

assessment period 01.04.2007 to 31.03.2011 u/s.42(4) of the Orissa 

Value Added Tax Act, 2004 (hereinafter referred to as, the OVAT Act). 

2. The brief facts of the case are that, the appellant-dealer 

deals in coal on wholesale basis and also deals in jaggery and Nabat 

on retail sale basis. On the basis of the Audit Visit Report (in short, 
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the AVR) submitted by the STO, Audit Unit, Ganjam Range, 

Berhampur, the learned STO issued notice to the appellant-dealer in 

form VAT-306 for which the appellant-dealer had appeared and 

produced the books of account comprising purchase invoice, sale 

invoice, purchase register, sales register, statement of purchase, sale 

and payment of VAT and ET. At the assessment stage, the learned 

STO found that the appellant-dealer was actually involved in the 

clandestine activities with the ulterior motive to evade payment of tax 

due to the state exchequer. So, the learned STO determined the GTO 

and TTO at Rs.1,05,67,462.94 and Rs.1,02,02,547.68 respectively 

and raised an extra demand of Rs.1,29,168.00 including penalty 

u/s.42(5) of the OVAT Act. Being aggrieved by the order of the learned 

STO, the appellant-dealer preferred appeal before the learned JCST, 

where the learned JCST without interfering with the order of the 

learned STO just confirmed the assessment order. 

3. Being dissatisfied with the order of the learned JCST, the 

appellant-dealer came up with the second appeal on the following 

grounds:- 

(i) The learned JCST has acted illegally and without 

justification by completing the appeal upholding the 

assessment u/s.42 of the OVAT Act without going 

through the contention taken at the time of hearing. 

(ii) The dealer has maintained the stock account as per the 

provision laid down u/s.61(1) of the OVAT Act. The issue 

of credit note against the sale returned on the same tax 

periods is not justified as per provision u/s.23(3) of the 

OVAT Act. The arithmetical mistake is occurred from 

accidental slip at the time of return filed and the same 

has been revised subsequently. 
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(iii) The erroneous claim of ITC amounting to Rs.550.00 as 

alleged by the STO is carried forward amount and the 

same has been settled by the STO. 

4. The cross objection was filed by the respondent-Revenue 

stating that:- 

(i) The order of the learned JCST appears to be just and 

proper. 

(ii) The present claim of the dealer is not substantiated by 

any documentary evidence. So the order of assessment 

was confirmed by the 1st appellate authority.  

5. Due to non-appearance of the appellant-dealer the appeal 

is heard exparte but on merit.  

6. Perused the orders of both the fora below, materials 

available on record, grounds taken in the appeal so also the 

submissions made in the cross objection. It is seen that during the 

course of assessment the appellant-dealer could not explain about the 

discrepancy of suppression. The learned STO after detailed 

verification found that the appellant in the month of December, 2008 

had purchased coal of 2000 MT for an amount of Rs.25,46,500.00 on 

which tax of Rs.1,01,860.00 was charged, which the appellant-dealer 

sold at Rs.26,31,111.59 and collected output tax of Rs.1,05,244.46. 

After adjusting the ITC the appellant deposited the differential amount 

of Rs.3,385.00 for Rs.23,62,511.00 towards sale of 1500 MT. The 

learned JCST disbelieved the sales effected in the year 2010 towards 

the purchase effected in the month of December, 2008 when the 

appellant failed to produce the sale invoice. There was no 

documentary evidence e.g. consequent debit/credit note towards the 

cancellation of invoice No.6 dtd.30.12.2008. The dealer did not have 

any place of business for stockyard or additional place of business to 

stack the coal for such unreasonable period of time. In his statement 

recorded, the appellant admitted that it effects purchase of coal from 
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MCL and directly sells to the buyers. The learned STO by assigning 

valid and cogent reasons by taking a liberal view disallowed the sale 

effected in the month of September, 2010 and treated the sale of 

Rs.10,83,670.00 to be suppression and thus added to the taxable 

turnover inasmuch as the appellant also did not produce any 

documents to refute the observation of the learned STO. The ITC of 

Rs.550.00 was also disallowed. The assessment order was passed by 

raising the tax and penalty demand of Rs.1,29,168.00. The learned 

JCST confirmed the order of assessment. It is seen that the demand 

made is quite reasonable and also proper. The reasons assigned by 

the learned STO are valid and logical. The appellant did not have any 

place of business or stockyard who also did not maintain any stock 

account. In the absence of stock account, the books of account are 

liable to be rejected and are subjected to best judgment assessment as 

maintenance of day-to-day books and stock account is mandatory. 

The grounds taken by the appellant are contradictory. The appellant 

has not filed statutory returns in due time. The conduct of the 

appellant casts doubt in disclosing true and correct business 

transactions. Hence, the assessment is reasonable. The appellant has 

miserably failed to discharge the burden of proof as required u/s.95 of 

the OVAT Act. The ingredients of Sec.42(1) of the OVAT Act are 

squarely attracted in this case as the appellant has contravened the 

provisions of the Act. Therefore, levy of penalty is legal and is in 

accordance with law. Hence, the appeal has no merit at all and is 

liable to be dismissed.  

7. In the net result, the appeal is dismissed and the 

impugned order is hereby confirmed. The cross objection is disposed 

of accordingly.  

Dictated & corrected by me,                             

            Sd/-           Sd/- 
   (A.K. Dalbehera)                               (A.K. Dalbehera) 

1st Judicial Member     1st Judicial Member 


