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O R D E R 
 

  This appeal is directed against the order dated 

31.08.2005 passed by the Asst. Commissioner of Sales Tax, Balangir 

Range, Balangir (in short, “first appellate authority”) in First Appeal 

Case No. AA- 16 (BPII) of 2005-06 confirming the order of assessment 

passed by the Sales Tax Officer, Assessment Unit, Titilagarh (in short, 

„assessing officer‟) in respect of the dealer-assessee u/S. 12(5) of the 
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Odisha Sales Tax Act, 1947 (in short, „OST Act‟) for the tax period  

2004-05. 

2. As revealed from the case record the dealer-assessee 

is a works contractor and as such had executed works under 

Kantabanjhi N.H. Division, Kantabanji; Executive Engineer, R.W. 

Division, Balangir; Executive Engineer, M.I. Division, Balangir; Executive 

Engineer, Titilagarh Irrigation Division, Titilagarh and Balangir Irrigation 

Division, Balangir respectively. On receiving a notice u/S. 12(5) of the 

OST Act the dealer alongwith his Advocate had appeared before the 

assessing officer. He produced TDS certificates as well as payment 

particulars pertaining to the period 2004-05 before the assessing officer. 

On verification of the above documents the assessing officer determined 

the GTO of the dealer at `88,21,918.00 and then keeping in view the 

nature of works executed by the dealer-assessee he concluded that the 

dealer was entitled for deductions @85% for road works and @90% for 

earth as well as canal works towards labour and service charges.  He 

then completed the assessment to his best judgment and determined 

the tax dues of the works contractor at `1,00,288.36. He imposed a 

token penalty of `5,000.00 u/S. 12(5) of the OST Act. As the dealer had 

already paid tax of `3,57,622.00 through TDS previously and after 

proper calculation it was found that he (the dealer) was required to pay 
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only `1,05,288.36 towards his tax liability the assessing officer 

concluded that he was entitled to get a refund of `2,52,334.00 on 

account of his paying excess tax for that period. 

 Being aggrieved by this order of assessment the 

dealer preferred an appeal against the same before the first appellate 

authority and the first appellate authority on perusal of the order of 

assessment; grounds of appeal and other connected papers produced by 

the dealer-contractor before him came to the same conclusion as of the 

assessing officer and confirmed the order of assessment.   

3. The State then brought this appeal before the Tribunal 

on the grounds that the deductions allowed in favour of the dealer 

towards labour and service charges are very high and in that way the 

orders passed by both the forums below are not just and proper. It is 

contended on behalf of the State that for road works the dealer-

contractor should have been allowed deduction @ 42% and for earth 

works he was to get deduction @ 62% only towards labour and service 

charges. Similarly the penalty imposed on the dealer u/S. 12(5) of the 

OST Act should have been one and half times of the tax assessed. In 

the aforesaid circumstance the State urged before this forum to set 

aside the impugned order confirming the order of assessment in the 

instant case.  
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4. In the cross-objection filed on behalf of the dealer-

respondent it is inter alia submitted that the dealer-contractor had 

executed small contract works during the relevant year i.e. canal works, 

repair of roads, shaping of roads and filling of roads by earth and 

morrum in rural areas by engaging labourers only. Therefore, the 

deductions allowed towards labour and service charges by the assessing 

officer as well as the first appellate authority basing on his documents 

such as the agreements and other papers which indicated the nature of 

works undertaken by him (the contractor) were justified. Further the 

penalty imposed on him u/S. 12(5) of the OST Act was also justified. 

  
5. In course of hearing it was found that none appeared 

on behalf of the dealer-contractor despite service of notice on him as 

per the AD slip kept on record. Therefore, the appeal was heard from 

the side of the State only to be disposed of exparte on merit as per Rule 

60(2) of the OST Rules. 

 
6. Learned Addl. Standing Counsel (CT) appearing on 

behalf of the State urged before the Bench that after amendment in the 

OST Rules and introduction of Rule 4-B in the OST Rules which was 

given effect from 30.07.1999 the first appellate authority who disposed 

of the appeal on 31.08.2005 should have reduced the percentage of 

deduction to be allowed in favour of the dealer-assessee towards labour 

and service charges.  
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7. Certainly Rule 4-B of the OST Rules was introduced 

vide amendment in the OST Rules on 06.02.2010 but it was given 

retrospective effect from 30.07.1999. In the instant case the order of 

assessment was passed on 12.08.2005 and the order of the first 

appellate authority was passed on 31.08.2005. Therefore, obviously 

Rule 4-B was not in existence when both the orders were passed by the 

respective authorities below. However, it is revealed from the order of 

the first appellate authority as well as the order of assessment that the 

dealer-contractor had appeared before them with his books of account 

and after hearing the dealer-contractor alongwith the documents 

produced by him before them they could gather that the dealer-

contractor had undertaken works under the contractees as named above 

and the nature of works involved therein were road works, earth works 

and canal works respectively which were purely labour oriented works. 

Thus taking into consideration the nature of works executed by the 

dealer the assessing officer had allowed deduction of 85% for road 

works and 90% for earth as well as canal works towards labour and 

service charges. Now the State seeks application of Rule 4-B of the OST 

Rules for determining the percentage of deduction to be allowed in 

favour of the dealer-assessee towards labour and service charges 

because this Rule in question has been given retrospective effect from 

30.07.1999. It is found from the orders passed by the assessing officer 

as well as the first appellate authority respectively that the dealer-
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assessee had produced its books of account before them. The assessing 

officer had noticed that the works executed by the contractor were 

mostly labour oriented. The order of assessment reveals that the 

assessing officer had not rejected the books of account of the dealer-

contractor for any reason which would have enabled him to apply his 

best judgment in the matter. The first appellate authority has not also 

rejected the books of account of the dealer. Their orders rather indicate 

that they had verified the documents and were also aware of the 

evidence in favour of the dealer-assessee for which they had allowed 

deductions of 85% and 90% towards labour and service charges from 

the gross payment received by the dealer for road works as well as 

earth and canal works respectively.  

 So far as imposition of penalty less than one and half 

times of the tax assessed as prescribed u/S. 12(5) of the OST Act is 

concerned we may quote here that the assessing officer had taken a 

decision to impose a token penalty of `5,000.00 on the dealer-contractor 

long back in the year 2005. The said decision was also affirmed by the 

first appellate authority. Thus after a lapse of nearly fourteen years, we 

do not feel it proper to disturb the aforesaid concurrent orders of the 

authorities below. 
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8. In the result, the appeal is dismissed and the 

impugned order passed by the first appellate authority is hereby 

confirmed. Cross-objection is disposed of accordingly.  

Dictated & Corrected by me, 

                Sd/-              Sd/- 

(Smt. Suchismita Misra)    (Smt. Suchismita Misra)        

    Chairman               Chairman 
    I agree,  

                Sd/- 
          (Smt. Sweta Mishra) 

           2nd Judicial Member 
      I agree, 

                Sd/- 
           (Prabhat Ch. Pathy) 

          Accounts Member-I 
 

 

 
 

 
 

 
 

 
 

 
 

 
 

 

 
 

 
 

 
 


