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O R D E R 

 

    For the sake of brevity, both the appeals have been clubbed together 

for disposal, since the parties are same and predominantly for common questions of 

law being involved. 



2 
 

2.  In the instant case, the dealer assessee is a public limited company 

incorporated under the Companies Act, 1956 with its registered office in the State of 

Haryana and carries business in the manufacture of iron and steel by having an 

integrated steel and captive power plant at Angul in Odisha. The dealer assessee 

also deals with iron ore and export of iron ore fines. It is a registered dealer under 

the Odisha Value Added Tax Act, 2004 and Odisha Entry Tax Act, 1999 bearing TIN- 

21172000530. In fact, according to the dealer assessee, it deals with extraction of iron 

ores, lumps from its mines at Tensa and crushing it to sized iron ore; also owns a 

stone crusher at Barbil, where, iron ore lumps purchased locally are crushed; sized 

iron ores, that apart, are transferred to its branches situated at Raipur in the State of 

Chhattisgarh otherwise than by way of sale; the iron ore fines which accumulate at 

the end of the crushing are exported directly by itself and also through exporters 

and besides that, are sold inside the State; it also effects sale of scrap materials 

inside Odisha, in course of inter-State trade and commerce and by way of stock 

transfer to its branches situated outside the State including in engaging and 

providing machinery and equipments on hire basis.  

S.A. No. 60(C) of 2014-15: 

3.  Present appeal is at the instance of the State under Rule 22 of the 

Central Sales Tax (Odisha) Rules, 1957 (in short, ‘the Rules’) assailing the impugned 

order dated 28.08.2014 promulgated in Appeal No. AA- 05(C)/2009-10 by the 

learned Additional Commissioner of Sales Tax (Appeal), Northern Zone, Odisha, 

Sambalpur (in short, ‘FAA’) vis-a-vis assessment order dated 17.06.2009 passed by 

the learned Joint Commissioner of Sales Tax, Sundargarh Range, Rourkela (in short, 

‘AA’) for the assessment period 01.04.2006 to 31.03.2007 with respect to the dealer 
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assessee on the grounds inter alia that in certain respect the findings arrived at are 

bad in law and liable to be interfered with in the interest of justice. As per the State, 

the FAA allowed deduction towards export sale under Section 5(1) of the Central 

Sales Tax Act, 1956 (in short, ‘CST Act’) without any documentary evidence as 

required under law. It is also alleged that there is contradiction in respect of 

exempted sale under Section 5(3) of the CST Act which needs clarification, inasmuch 

as, the FAA appeared to have exempted sale to the extent of `1,36,48,745.00 in 

juxtaposition to an amount of `13,49,09,419.00. It is also claimed that from the 

impugned order dated 28.08.2014, it is not clear and evident, whether, the FAA did 

allow exemption under Section 5(3) of the CST Act being supported by documents 

vis-a-vis the alleged export. In fact, the above are the grounds upon which the 

appeal stands. A cross-objection is filed by the dealer assessee opposing the claim 

of the State especially with regard to the export sale and exemption, which 

according to it, stands supported by all the documents produced alongside the 

declaration in Form-H. 

S.A. No. 84(C) of 2014-15: 

4.  Here, the appeal is at the behest of the dealer assessee vis-a-vis the 

impugned order dated 28.07.2014 which is principally on imposition of penalty in 

failing to submit the declaration forms ‘C’, ‘F’ and ‘H’ and that too, without providing 

it an opportunity of hearing as against the fact that it was satisfactorily shown that its 

failure in collecting the forms was despite sincere efforts being made in that respect. 

The other grounds as raised by the dealer assessee are to the effect that levy of 

penalty is not automatic and it depends on facts of each particular case and before 

the maximum amount is imposed, a reasonable opportunity was to be extended, 
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more particularly and in view of the fact that there was absence of any malafide or 

guilty intent from its side and when with all attempt and acting bonafide, the 

wanting declaration forms were sought to be procured.  As against it, the State 

pressed into service a cross-objection justifying the decision as to imposition of 

penalty, but challenging deletion of interest. 

5.  As discussed earlier, the State challenged the deduction allowed by 

the FAA under Section 5(3) of the CST Act without any documentary evidence and 

that apart, alleged existence of contradiction with regard to the amount of 

exempted sale. The dealer assessee contended that there is no ambiguity, or any 

kind of contradiction in the impugned order dated 28.08.2014 as to the extent of 

exempted sale allowed in terms of Section 5(3) of the CST Act. It is claimed by the 

dealer assessee that before the FAA, declaration in Form-H to the extent of export 

sale amounting to `1,36,48,745/- was furnished and it was accepted on verification, 

whereas, other declaration forms had been submitted before the AA which is to the 

extent of `12,12,16,674/-, thus, resulted in the total export sale at `13,49,09,419.00 

which has ultimately been reflected in the impugned order dated 28.08.2014. The 

Tribunal, on a bare reading of the impugned order dated 28.08.2014, does realise 

that there is no ambiguity of any short and the contention which is advanced by the 

dealer assessee by way of cross-objection did clarify the position. In other words, 

two sets of declaration forms were received before the forums below, one to the 

tune of `12,12,60,674/- by the AA and the other, for `1,36,48,745/- by the FAA, as a 

consequence whereof, the gross turnover was accordingly reduced with the 

deductions being allowed. Hence, the ground raised by the State on the ground of 

contradiction vis-a-vis the exempted sale must have to fail.  
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5.1.  Then, the point for consideration is, whether, the FAA committed any 

wrong or error or serious illegality in accepting the declaration in Form-H with 

respect to export sale allowed under Section 5(3) of the CST Act without verifying 

supportive documents admissible under Rules. The learned Counsel for the dealer 

assessee contends that from the very order of the FAA, it would be amply clear that 

the ‘H’ form so produced had, in fact, been supported by documents with all 

particulars of contract, quantity and value of goods etc. It is further contended that 

only after verification of all the documents and the declaration form, the FAA on 

being satisfied that the goods had actually crossed the custom frontier of India in 

course of export allowed the deduction in terms of Section 5(3) of the CST Act and 

as such, there remains no ground to disbelieve the same. The learned Additional 

Standing Counsel (CT) contended that it is in fact not clearly apparent from the 

impugned order dated 28.08.2014, as to if, the FAA did go through any such 

documents before arriving at a conclusion as to the export sale and then, to allow 

the deduction in that respect. To supplement it, the relevant provision, such as, Rule 

12(10) of the CST (R&T) Rules and Form-H prescribed thereunder are made to go 

through and it is contended that as per the Rules, mere submission of declaration 

form is not sufficient so as to avail the deduction, unless and until, it is accompanied 

by other documents like certified copy of air consignment note/bill of lading/railway 

receipt/goods vehicle record/postal receipt etc. as is mentioned in the Certificate of 

Export. In support of such a contention, the learned Additional Standing Counsel 

(CT) cited an order dated 12.01.2018 of the Tribunal (DB) passed in S.A. No. 100 (C) 

of 2013-14. There is no denial to the fact that a declaration in Form-H simpliciter with 

regard to export sale without other documents like bill of lading etc. would not be 
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sufficient to avail the exemption. As claimed by the dealer assessee, the FAA did 

consider and verify all the documents in support of the export sale before allowing 

the deduction. On a bird’s view of the impugned order dated 28.08.2014, it is made 

to understand that the dealer assessee apparently produced the declaration in 

Form-H duly filled in with the necessary particulars on contract, quantity and value 

of goods and other information along with copies of the agreement between the 

exporter and foreign buyer besides the bills of lading which were gone through by 

the FAA, who, ultimately on being duly satisfied as to the export sale, reached at a 

decision that the exemption to be allowed to the extent of `1,36,48,745.00. It is to be 

fairly assumed that the FAA did confirm to the statutory requirements before 

accepting Form-H. With respect to penultimate sale, there was never any doubt 

entertained during the tax audit. The authorities below also were not so doubtful 

regarding the penultimate sale being held at the behest of the dealer assessee. It 

clearly seems that there was verification and examination of all documents including 

on the aspect of penultimate sale and due compliance of Section 5(3) of the CST 

Act. For the aforesaid reasons, the Tribunal is, thus, arrives at an inescapable 

conclusion that such a claim of the State disputing the genuineness of the export 

sale is not at all sustainable and therefore, deserved to be rejected outrightly.      

6.   The next consideration would be, whether, the FAA justifiably levied 

the penalty twice the amount of tax due for failure on the part of the dealer assessee 

in furnishing ‘C’, ‘F’ and ‘H’ declaration forms, for whatever reasons. As is revealed 

from the record, certain declaration forms could not be furnished by the dealer 

assessee, such as, Form-H for `7,66,734/-; Form-C for `47,507/- and Form-F for 

`1,65,583/- as a result of which the FAA treated it as a tax default and then, imposed 
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the penalty in terms of Rule 12(3)(g) of the Rules, which is twice the amount of tax 

assessed under clause (e) of (f) thereof. Such levy of penalty is grossly unjustified on 

mere failing to submit declaration forms, as is further contended, must not be a 

ground for the dealer assessee to be penalized. In support of said contention, the 

learned Counsel for the dealer assessee cited the orders of the Tribunal in S.A. Nos. 

12(C) and 94(C) of 2012-13(FB) decided on 22.04.2009 and S.A. No. 81(C) of 2016-17 

(SB) disposed on 29.05.2018 while contending that imposition of penalty is to be 

levied, even when declaration forms are failed to be furnished. In this connection, 

the learned Additional Standing Counsel (CT) made the Tribunal to glance through 

the provisions, such as, Section 8(1) and (4) of the CST Act which are in relation to 

the rate of tax; and declaration to be furnished vis-a-vis the concessional rate of tax 

respectively. It is claimed that as per Rule 12(1) of the CST (R&T) Rules,1957, ‘C’ form 

is to be submitted as a declaration, as is referred in Section 8(4) of the CST Act 

which shall be furnished to the prescribed authority within 03 months after the end 

of the period to which the declaration relates. Rule 7A of the Rules is also cited 

which is regarding filing of returns showing the particulars of the transaction in the 

statement of Form-C and alleged that in the instant case, the dealer assessee did 

not procure and submit ‘C’ form till date and mere claim that such procurement was 

beyond its control without any cogent material or evidence produced in that behalf 

would not serve as a defence. In this regard, the learned Additional Standing 

Counsel (CT) placed reliance on a decision of the Hon’ble Apex Court with reference 

to Section 8(4) of the CST Act reported in 1977 Tax LR 1638 (SC) in the case of 

Mannalal Khetan Vs. Kedar Nath Khetan, wherein, much emphasis and stress has 

been laid upon the expression ‘shall not’ as appearing therein indicative of it to be 
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mandatory in nature which is with regard to the exemption claimed in respect of the 

goods specified in Section 8(3)(b) thereof. If Section 8(4) of the CST Act is read, 

understood and appreciated in its proper prospective, it would rather appear that 

the exemption, one can claim for shall not be permitted in respect of inter-State 

trade or commerce, if the dealer selling the goods does not furnish the prescribed 

authority, a declaration duly filled in and signed by the registered dealer to whom 

the goods are sold. In other words, unless a declaration is submitted, there shall be 

no concession in view Section 8(4) of the CST Act. In the decision supra, the Hon’ble 

Apex Court lucidly explained the mandatory nature of a provision with reference to 

Section 108 of the Companies Act. 1956. From the said ratio, it is to be deduced that 

imperativeness of a provision must have to be readily inferred and firmly applied 

which cannot be read as directory in nature. The admitted fact is that the dealer 

assessee, in so far as the present case is concerned, miserably failed to produce 

certain declaration forms till now. That being so, the question now is, whether, on 

account of such failure, the dealer assessee should be visited with penalty? There is 

tenebrosity in the settled position of law that in case of exemption claimed or 

concessional rate of tax sought to be availed of but later on, the dealer assessee 

failed to furnish the requisite declaration forms, it shall not be treated as a tax 

default to invite a penal liability. The Tribunal in S.A. No. 81(C) of 2016-17 ibid 

referring to Gujarat Ambuja Cement Ltd. and another Vs. Assessing Authority-cum-

Assistant Excise & Taxation Commissioner and others reported in (2000) 118 STC 315 

(HP) held that disallowance of a claim for concessional rate of tax for failing to 

furnish declaration form should not be treated as a violation so as to attract penalty. 

It is no more res integra that in case of failing to submit declaration forms, a dealer 
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assessee is not to be saddled with penalty and in such a situation, general rate of tax 

is only to be demanded. Having said that, the Tribunal considering the failure of the 

dealer assessee in furnishing some of statutory forms, it could not have been levied 

with penalty, as has been directed by the FAA. But, the learned Additional Standing 

Counsel (CT) cited the rulings, such as, Royal Boot House Vs. State of Jammu & 

Kashmir: (1984) 66 STC 212 (SC); Indodan Industries Ltd. Vs. State of U.P: (2010) 27 

VST 1 (SC) and Indian Commerce & Industries Companies Pvt. Ltd. Vs. The 

Commercial Tax Officer: (2003) 129 STC 509 (Mad.), while demanding that the FAA 

ought to have levied interest. In the decision of Indodan Industries Ltd. ibid, the 

Hon’ble Apex Court categorically held and observed that levy of interest is 

compensatory in nature and presumption is that the revenue is lost during the 

interregnum, as the assessee enjoyed that amount during said period and in order 

to cover it up, levy of interest is contemplated under law. Analogically, if the ratio of 

the Hon’ble Courts is applied, the conclusion would be to the effect that when 

declaration forms are not furnished, on account of loss of revenue to the State, it 

has to be compensated and for that, the dealer assessee must have to be saddled 

with the interest as the law mandatorily contemplates it. Having held so, the Tribunal 

is of the humble opinion that though penalty ought not to have been levied against 

the dealer assessee, who is otherwise statutorily required to compensate the State 

by paying interest on account of its failure in submitting declaration forms in time.  

7.  Hence, it is ordered. 

8.  In the result, S.A. No. 60(C) of 2014-15 filed by the State is dismissed. 

S.A. No. 84(C) of 2014-15 filed by the dealer assessee, however, stands allowed. The 

cross-objections filed by the respective parties are accordingly disposed of. As a 



10 
 

necessary corollary, the impugned order dated 28.08.2014 promulgated in Appeal 

No. AA- 05(C)/2009-10 is hereby set aside to the extent indicated above.  

Consequently, the AA is directed to undertake recomputation of the tax liability vis-

a-vis the dealer assessee for the tax period under consideration as per and in 

accordance with law and in the light of the findings as well as observations of the 

Tribunal and to expedite the whole exercise preferably within a period of three 

months from the date of receipt of the present order. 

Dictated & Corrected by me 

 

               Sd/-                          Sd/- 

       (R.K. Pattanaik)        (R.K. Pattanaik) 

          Chairman             Chairman 

 

      I agree,         Sd/- 

        (Smt. S. Mishra) 

              2nd Judicial Member 

 

      I agree,                  Sd/- 

          (P.C. Pathy) 

               Accounts Member-I 


