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O R D E R 

 

 

  This present appeal has been filed by the State against the 

impugned order of learned Assistant Commissioner of Sales Tax, 

Cuttack-I Range, Cuttack (in short, ld. FAA) passed on 27.11.2004 in 

Appeal Case No. AA-137-CUIE-2003-04 reducing the demand raised by 

the learned Sales Tax Officer, Cuttack-I East Circle, Cuttack (in short, 

LAO) of Rs.10,46,688.00 including surcharge made in the assessment 
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order promulgated U/s.12(4) of the OST Act relating to the year 2000-

01 to Rs.8,641.00. 

2.  Being aggrieved by the first appeal order, the appellant-State 

has come up in second appeal before this Tribunal mainly with the 

following  ground:-  

“That the ld. ACST should not have interpreted “Wheat bran” as a tax 

free item, even though there is a specific notification to the effect that 

bran is taxable @4% w.e.f. 9.2.1999 to 31.3.2001 and the period under 

appeal refers to 2000-01. It is worthy to mention here that the extra 

demand raised by the ld. STO has been reduced due to acceptance of 

the ld. ACST that “wheat bran” shall come under the category of tax-

free item, on the ground that “when the earlier tax” exemption 

notification has not been withdrawn, the subsequent notification 

imposing tax on bran will not have an over-riding effect on the earlier 

notification.” 

3.  The brief fact of the case is that the instant dealer 

manufactures Atta, Maida, Suji in its own mill located at Chauliaganj, 

Cuttack and sells the same along with its bi-products such as bran and 

refraction accrued from the raw-material “Wheat”.  

  At assessment stage, in course of examination of accounts with 

relevant documents filed, the LAO observed that the dealer has sold 

bran worth of Rs.2,25,66,232.50 inside the State of Orissa and claimed 

the same as tax-free in the returns filed. However, he observed that as 

per Sl. No.15 of the list of goods subject to Sales Tax, bran is exigible to 
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tax @4% w.e.f. 08.02.1999. On being asked, the authorized 

representative of the dealer could not offer any satisfactory explanation. 

The LAO further observed that as per Finance Department Notification 

No.86/99 dtd. 08.02.1999, the words “except when sold as cattle feed” 

have been omitted w.e.f. 9.02.1999 from Sl.  No. 15 of the List C of 

Sales Tax Rate Chart. Thus, with the above notification coming into 

operation “if sold as cattle feed” making the sale of bran as tax-free 

being deleted w.e.f. 09.02.1999, he concluded that the sale of bran 

becomes taxable @4% w.e.f. 09.02.1999 and accordingly disallowed the 

sale of bran valued Rs.2,25,66,232.50 as tax-free. Further, as per S.A. 

No.773 to 776 of 1990-91 passed on 01.12.1995 by this Tribunal in 

case of the instant dealer, the LAO taxed sale of refraction worth of 

Rs.73,683.40 @12% as unclassified goods against the claim of the 

dealer to be taxed @4%. The LAO further observed that the dealer has 

sold goods worth of Rs.40,500.00 as tax exempted sale without 

submission of the required form I-D which he taxed @4%. All these 

resulted in an extra demand of Rs.10,46,688.00 by the LAO in his 

assessment order for the impugned period which was challenged by the 

dealer before the ld. FAA .  

4.  At first appeal stage, the ld. FAA, after due examination of the 

case, offered his findings that the wheat bran sold at Rs.2,25,66,232.50 

as tax-free falls under entry Sl. No.30D of List-C of OST Rate Chart as 

per his detailed order. However, he confirmed the demand raised on 

sale of refraction worth of Rs.73,683.40 by the LAO in his order. All 
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these resulted in reduction of tax demand to Rs.8641.00 in his appeal 

order. 

      Being aggrieved, the State has come up in second appeal 

before the Tribunal, challenging  the said order as arbitrary, illegal and 

bad in law. 

5.              It is to state here that in spite of sufficient opportunities 

availed by the dealer-respondent, he failed to appear in appeal 

proceedings without any reasonable cause. Accordingly, in the absence 

of the dealer-respondent, the case was heard and disposed of ex-parte 

basing on the materials available in this record including record of 

forum below and hearing from the ld. Standing Counsel (C.T.) for the 

appellant-Revenue.  

6.  In course of hearing, Mr. D Behura, ld. Standing Counsel (C.T.) 

for the Revenue, relying on the grounds of appeal filed by the State, 

argued that the ld. FAA has wrongly reduced the demand raised by the 

LAO in his assessment order without proper interpretation of the 

statutory provisions made in respective entries of OST Rate Chart. 

Since, the dealer has sold bran inside the State, it falls under entry Sl. 

No.15 of List-C of OST Rate Chart which is taxable @4% prevailing at 

that time. Referring to the written notes of submission, he also cited few 

case laws to justify his stand.  

7.  From the contention taken by the ld. SC(C.T.) vis-à-vis relevant 

documents along with grounds of appeal available in this record 
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including the record of forum below, the question raised for decision in 

this appeal is:  

i. Whether the wheat bran claimed by the appellant to have been 

sold as wheat husk is tax free as per Sl. No. 30-D of List-A OST 

Rate Chart or it falls under Entry Sl. No.15 of List C of the Rate 

Chart to be taxed @4%?  

  It may be pertinent to place here the position with regard to 

„Bran‟ in order to comprehend the issue involved in the matter: 

Tax-free List 

Entry No. Description of goods Condition and exceptions subject to 

which exemption has been allowed. 

1[2. *** ***] 

 

1. Omitted vide Finance Department Notification No.5281-CTA-115/98-F. 

[SRO 81/99], dated 08.02.1999, published in Odisha Gazette 

Extraordinary No.203, dated 09.02.1999. 

2. Prior to omission, the Entry 2 stood thus: 

a[2. Bran If sold for use as cattle 

feed] 

 

a. Vide Finance Department Notification No.20206-CTA-14/76-F [SRO 

460/76], dated 23.04.1976,published in Odisha Gazette Extraordinary 

No.655, dated 23.04.1976, with effect from 01.05.1976 
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 Serial No.30D: Sale of feed and fodder such as husk straw, hey, grass and 

manufactured, mixed, balanced feed for cattle, poultry, pig and aquatic. 

[excluding prawn feed] (1.07.2000) 

TAXABLE LIST 

Entry No. Description of 
goods 

Rate of tax 

1[15. 
Bran 2[***] 4% 

 

1. Vide Finance Department Notification No.21987-CTA-980/90-F. [SRO 

366/90], dated 30.06.1990, published in Odisha Gazette Extraordinary 

No.865, dated 30.06.1990, with effect from 01.07.1990. 

2. The words “except when sold as cattle feed” were omitted Vide Finance 

Department Notification No.5286-CTA-115/98-F. [SRO 86/99], dated 

08.02.1999, published in Odisha Gazette Extraordinary No.203, dated 

09.08.1999. 

  Thus, the main issue in this case is whether wheat bran is 

taxable @4% as per Entry 15 of the List of taxable goods or exempted 

from payment of sales tax as per entries Sl. No.2 of tax free List i.e. list 

of goods declared exempted from levy of tax. In this connection, it is 

observed that the aforesaid legislative history in respect of bran without 

any ambiguity indicates that all types of bran are taxable @4% w.e.f. 

09.02.1999 as per Finance Department Notification No.5286-CTA-

115/98-F [SRO 86/99] dtd.09.02.1999.  It is trite that taxing statutes 

have to be strictly construed. There is no intendment, nothing to be 

added and nothing is to be read into. The plain, clear and unambiguous 
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meaning of the language has to be given effect as held by the Hon‟ble 

Apex Court in case Baidyanath Ayurved Bhawan Vrs. Excise 

Commissioner as reported in AIR (1971) SC 378.  

  Moreover, where the Legislature clearly declares its intent in 

the scheme and language of a statute, it is the duty of Court to give full 

effect to the same without scanning its wisdom or policy, and without 

engrafting, adding or implying anything which is not congenial to or 

consistent with such expressed intent of the law giver as decided in 

case of Commissioner of Sales Tax Vrs. Parson Tools and Plants 

reported in (1975) 35 STC 413 (SC).  

  Further, if there are two entries, one general and the other 

specific, the ordinary rule of construction that a general entry must give 

way to a specific entry is to be followed. The authority is to see that if 

two entries are apparently in conflict with one another, an attempt 

must be made to construe them harmoniously and not to treat them 

repugnant to each other. In case of an ambiguity or doubt regarding an 

exemption provision in a fiscal statute, the ambiguity or doubt will have 

to be resolved in favour of the Revenue and not in favour of the 

assessee as reported in cases of Novpan India Limited Vrs. CCE, (1995) 

1 SCC 451 and Larsen & Toubro Ltd. Vrs. Commissioner of Central 

Excise,(2015) 35 GSTR 350(SC).  

Since the dealer-respondent has claimed that it has sold 

“bran”, it obviously goes out of the purview of Entry 30D of the tax free 

List, but falls within the scope of entry 15 of taxable List. Hence, we are 
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of the considered opinion that the dealer-respondent is liable to be 

levied with tax @4% as per Entry 15 of the taxable List. The same view 

has also been taken by the Full Bench of this Tribunal in their earlier 

order dtd.20.02.2020 in S.A. No.2403 of 2002-03 in case of M/s. 

Binayak Roller Flour Mill, Cuttack Vrs. State of Odisha. 

8.  Accordingly, it is ordered. 

  The appeal filed by the appellant-State is allowed in full, the 

appeal order passed by the ld. FAA is set aside and the assessment 

order of the LAO for the impugned period is confirmed.  

Dictated & corrected by me, 

 Sd/- Sd/- 

   (Srichandan Mishra)                                     (Srichandan Mishra) 

    Accounts Member-II              Accounts Member-II       
    

   I agree, 

 Sd/- 
                                                                                       (A.K. Das)  
                                                                                          Chairman 

 
   I agree, 

  Sd/- 

                  (Sweta Mishra) 
                                                                                            2nd Judicial Member 


