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O R D E R 

 
 
 

 This appeal is directed against the order dtd.25.01.2016 passed 

by the learned Addl. Commissioner of Sales Tax (Appeal), South Zone, 

Berhampur (hereinafter referred to as, the learned ACST) in Appeal Case No. 

AA (VAT)-80/2014-15, wherein and whereby he has dismissed the first 

appeal by confirming the order of the learned Deputy Commissioner of Sales 

Tax, Jatni Circle, Jatni (hereinafter referred to as, the learned DCST) passed 

in an assessment u/s.43 of the Orissa Value Added Tax Act, 2004 

(hereinafter referred to as, the OVAT Act) in respect of the appellant-dealer 

for the assessment period from 01.04.2013 to 31.03.2014 raising a tax 

demand and penalty amounting to Rs.1,53,809.00.  

2. The appellant-dealer M/s. Maa Chamunda Rice Mill is a 

manufacturer/processor of different type of dals and it used to sale dals and 

rice on wholesale basis. Basing upon a fraud case report bearing No.46 
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dtd.31.01.2014 submitted by the Deputy Commissioner of Sales Tax, 

Vigilance Division, Balasore, the learned DCST initiated a proceeding u/s.43 

of the OVAT Act against the appellant-dealer for its assessment for the 

assessment period from 01.04.2013 to 31.03.2014 and issued a notice to 

appear and to produce the books of account and in response to the notice, 

the Managing Partner of the appellant-dealer firm appeared and produced 

the books of account which were duly been examined. As per the allegation 

of the fraud case report, the learned Deputy Commissioner of Sales Tax, 

Vigilance Division, Balasore along with some other officials conducted a raid 

in the business premises of the appellant-dealer and found out stock 

discrepancies of Q. 41.30 of rice, Q. 31.00 of broken rice, Q. 12.90 of bran, 

Q. 17.10 of moong dal, Q. 20.45 of biri dal and Q. 92.95 of toor dal and 

when no explanation was offered by the appellant-dealer relating to such 

discrepancy, they submitted their report alleging sale suppression of those 

goods amounting to Rs.10,25,390.00 on its part. During assessment, on 

confrontation of the allegation of the fraud case report, though the 

Managing Partner of the appellant-dealer failed to offer any explanation 

relating to the stock discrepancy of Q. 41.30 of rice, Q. 31.00 of broken rice, 

Q. 12.90 of bran, Q. 17.10 of moong dal and Q. 20.45 of biri dal, he 

submitted his clarification relating to the stock discrepancy of Q 92.95 of 

toor dal that, it has installed a sortex machine in the mill premises for 

elimination of impurities and dust particles of dal after its conversion from 

pulses and had sent such quantity of toor dal to the sortex machine prior to 

the date of visit and the same has not been taken into account by the 

visiting officials. In support of his submission, the Managing Partner of the 

appellant-dealer firm also produced the day-to-day account of toor dal 

dispatched to the sortex machine for purification. But, on hearing the 

contention of the appellant-dealer and on examination of the books of 

account and the other relevant documents, the learned DCST found out that, 

the submission advanced by the appellant-dealer is an afterthought and as 

such he did not accept the same rather accepted the allegation of the fraud 

case report to be true and genuine and accordingly rejected the books of 

account and determined the sale suppression on the part of the appellant-
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dealer to be Rs.10,25,390.00. After considering the sale suppression 

amounting to Rs.10,25,390.00 to be the GTO and TTO, he levied tax thereon 

@ 5% which came to be Rs.51,269.50. Then, he also imposed a penalty of 

Rs.1,02,539.00, equal to twice of the tax demand u/s.43(2) of the OVAT Act 

and as such both the tax demand and penalty came to be Rs.1,53,809.00 in 

total, to be paid by the appellant-dealer. 

3. After the assessment, being aggrieved with the order of the 

learned DCST, the appellant-dealer preferred an appeal before the learned 

ACST bearing Appeal Case No. AA (VAT)-80/2014-15. On hearing and on 

consideration of the materials on record, the learned ACST found no merit 

in the contention of the appellant-dealer and accordingly dismissed the 

appeal by confirming the order of the learned DCST. Thus, again being 

aggrieved with the order of the learned ACST, the appellant-dealer has 

preferred this second appeal. 

4. No cross objection has been filed by the respondent-Revenue. 

5. Heard both the sides. The learned Counsel appearing for the 

appellant-dealer submitted that, though there is clear and convincing 

evidence that, the appellant-dealer had sent certain amount of toor dal to 

the sortex machine installed in its mill premises, the learned forums below 

have not taken the same into account and have determined the sale 

suppression by accepting the fraud case report blindly. He further 

submitted that, on perusal of the materials on record, it appears that the 

learned forums below have not considered the matter in its proper 

perspective and have passed the order and as the order passed by them is 

erroneous and is not based upon the materials available on record, the 

same is liable to be set aside and the appeal preferred by the appellant-

dealer is liable to be allowed. On the other hand, the learned Standing 

Counsel appearing for the respondent-Revenue supported the order of the 

learned forums below and urged for dismissal of the appeal. 

6. Perused the orders of both the learned forums below and the 

other materials on record. From the materials on record, it is seen that, 

during their visit, the visiting officials found out stock discrepancy of Q. 

41.30 of rice, Q. 31.00 of broken rice, Q. 12.90 of bran, Q. 17.10 of moong 
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dal, Q. 20.45 of biri dal and Q. 92.95 of toor dal in the business premises of 

the appellant-dealer. During assessment, on being confronted the appellant-

dealer failed to offer any explanation relating to the stock discrepancy of Q. 

41.30 of rice, Q. 31.00 of broken rice, Q. 12.90 of bran, Q. 17.10 of moong 

dal and Q. 20.45 of biri dal and as such the learned DCST accepted the 

same to be sale suppression on examination of the materials available on 

record and determined the escaped turnover accordingly and the same has 

further been confirmed at the first appeal stage by the learned ACST. At this 

stage also, the appellant-dealer has failed to point out any significant reason 

to interfere in the order passed by the learned forums below in this regard. 

7. But, so far as the stock discrepancy relating to Q. 92.95 of toor 

dal is concerned, the appellant-dealer has offered an explanation that the 

appellant-dealer had sent certain amount of toor dal to the sortex machine 

installed in its mill premises and the learned forums below have not taken 

the same into account and have determined the sale suppression by 

accepting the fraud case report blindly. But, on perusal of the materials on 

record, it is seen that, on examination of the available materials, the learned 

DCST found out that, the appellant-dealer had opening stock of Q. 565.30 

of toor dal i.e. Q. 446.70 received out of milling and Q. 118.60 available for 

sale on dtd.17.01.2014 and no quantity of toor dal was received from that 

date till 24.01.2014. Similarly, though the appellant-dealer had affected sale 

of Q.230.65 of toor dal within the period from 17.01.2014 to 24.01.2014, 

leaving the balance of Q. 334.65, the physical stock available for sale was 

found to be Q. 242.00 (448 packets x 50 kg.). Therefore, it is very much 

clear that, the balance Q. 92.95 of toor dal has been sold out of account. 

The explanation offered by the appellant-dealer about the stock discrepancy 

was found to be an afterthought since the quantum of toor dal of Q.96 

issued for purification and received and accounted for, for the purpose of 

sale by the appellant-dealer was 27.01.2014, as ascertained from the books 

of account. Hence, the allegation of out of account sale of toor dal of such 

quantity as leveled in the fraud case report was found to be established. On 

further verification of the materials on record, it can clearly be said that, the 

contention taken by the appellant-dealer is purely an afterthought and as 
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such on consideration of the same, the learned ACST has also confirmed the 

finding and order arrived at by the learned DCST at the first appeal stage. 

As the concurrent finding and fact arrived at by the learned forums below 

suffers from no infirmity, the same needs no interference of this forum. 

8. In the result, the appeal is dismissed being devoid of merit.  

 

Dictated & corrected by me,                             

            
            Sd/-          Sd/- 
      (A.K. Panda)                          (A.K. Panda) 

1st Judicial Member      1st Judicial Member 

 

 

 
 
 

 
 
 

 
 

 
 
 

 
 

 
 
 

 
 

 


