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O R D E R 

 
 

 In this second appeal the assessee-dealer has called a 

confirming order of assessment u/s.9C of the Orissa Entry Tax Act, 1999 

(hereinafter referred to as, the OET Act) by the first appellate authority in 

question and further with a prayer for deletion of the demand of tax and 

penalty raised against him as not sustainable in law.  

2. The assessee-dealer was subjected to assessment u/s.9(C) of 

the OET act with the allegation of clandestine business transaction more-

fully stated, unaccounted for dispatch of 1991.040 MT of Metallurgical 

coke to consignee at West Bengal by not disclosing the same in its books 

of account. The Audit Visit Report (in short, the AVR) basing which the 

assessment u/s.9C(5) of the OET Act was initiated against the dealer 
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contains that, the dealer had declared dispatch of 5000 MT of goods 

Metallurgical coke but in fact had sent 2368.100MT, thereby had  tried to 

conceal the CST sale of goods of 1991.040 MT. It has suggested for 

treating the said quantity goods as suppressed turnover of 

Rs.4,02,19,008.00, payable with ET for Rs.4,02,190.00, and penalty at 

Rs. 804,380 i.e twice of the tax due. On the basis of aforesaid allegations 

and suggestions in AVR, assessment u/s-9(C) of the OET act was taken 

up by the Sales Tax Officer, Barbil Circle, Barbil. In the assessment, the 

assessing officer found, the dealer had disclosed purchase and sale of 

5000 MT of goods worth of Rs.9,66,00,000.00 vide bill of entry No.698275 

dtd.08.06.2012. Further, the dealer had also undisclosed sale of 

1991.040 MT as suggested by the AVR whose value was treated as 

Rs.4,02,190.00. Thus, the tax on 5000 MT plus the tax on suppressed 

turnover was calculated at Rs.13,50,669.00, penalty as per Sec.9C(5) of 

the OET Act was imposed twice of the tax due calculated to 

Rs.27,01,338.00 and thus the total demand raised against the dealer was 

at Rs.40,52,007.00. 

3. Being aggrieved, the dealer carried the matter before the first 

appellate authority who in turn, confirmed the order of assessing 

authority, as a result, the demand remained undisturbed. On this 

backdrop, the dealer being unsuccessful before both the fora below 

knocked the door of this Tribunal by way of second appeal. 

Dealer’s contentions  

4.  The major part of the assessment is beyond AVR which is not 

sustainable in law. Further, the dealer had imported the goods like coke 

from outside the territory of India and sold it from Paradeep Port to 

outside buyers in course of interstate trade. There was no sale, 

consumption or use inside the State. There was no Entry of goods into the 

local area attracting entry tax liability on part of the dealer for such 

receipt and dispatch of goods under interstate transaction. Accordingly, it 

is prayed for deletion of the demand by setting aside the impugned order.  
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5. The appeal is heard without Cross Objection. However, the 

Revenue has supported the findings of the first appellate authority in the 

argument.  

6. The substantive questions of law and fact based on the 

grounds in appeal framed for decision in this appeal are, 

(i) whether the assessment is beyond AVR as such not tenable 

in law? 

(ii) whether the first appellate authority is wrong in confirming 

the order of assessing authority levying Entry Tax on the 

dealer ? 

(iii) what order? 

7. Question No.1 

 In the case in hand, it is the claim of the dealer is, the AVR 

has suggested for audit assessment with the allegation of purchase and 

sale suppression of 1991.040 MT of goods worth of Rs.4,02,19,008.00. 

The audit team has suggested for Entry Tax on it for Rs.4,02,190.00 and 

penalty for Rs.12,06,570.00. However, during the assessment the 

assessing authority treated the entire transaction by the dealer such as 

disclosed turnover and alleged suppressed turnover exigible under OET 

Act. On this, learned Counsel for the dealer vehemently argued that, the 

assessing authority has travelled beyond the AVR which is not 

permissible in law, so the assessment of the turnover beyond the turnover 

suggested in the AVR is not sustainable. In support of his claim, learned 

Counsel advanced the ratio laid down by the Hon’ble Court in the case of 

Bhusan Power & Steel Ltd. Vrs. State of Orissa and Others (2012) 47 

VST 466 (Ori.). In the reported decision the Hon’ble Court has held that 

the assessing authority has no power/authority to utilize any material 

against the dealer other than the materials available in audit report. It is 

apt to mention here that, in a recent decision, the Hon’ble Court in Tata 

Sponge Iron Ltd. v. Commissioner of Sales Tax in W.P.(C) 

No.3661/2019 dtd.17.04.2019 has held that,  

 “The law laid down by High Court must be followed by 

all authorities and subordinate Tribunals when it has 
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been declared by the highest proceedings or deciding on 

the rights involved in such a proceeding” 

 ************* “Section 41 & Section 42 of the Odisha 
Value Added Tax Act, 2005- Whether the first appellate 

authority was justified in ignoring the ratio of the 
Judgment in Bhushan Power & Steel Ltd. Vrs. State of 

Odisha, 2012 (I) ILR-CUT 421 = (2012) 47 VST 466 (Ori.) 
wherein it was held that the assessing authority cannot 
travel beyond the materials available in the audit report 

and utilization of any other materials from any other 
sources in audit assessment is completely foreign to 

audit assessment under Section 42 of the OVAT Act? – 
ignoring said law laid down by the High Court by the 
appellate authority amounts to contempt.” 

 
8. Here it is peculiar enough to take note of the fact that the 

audit visit team has suggested ET only on alleged suppressed turnover. 

The omission to include entire turnover as suppressed turnover tied the 

hands of the Assessing Authority by the authoritative pronouncement of 

the Hon’ble Court like the assessing authority cannot travel beyond AVR. 

Putting it in other way, if this omission is by conscious application of 

mind that the rest turnover is not exigible to ET then consequentially, 

there can be no escape from the conclusion that this alleged suppressed 

turnover is also brought in, and sent out by same mode of business 

transaction hence not covered under ET.  

             In view of the facts and circumstances above, it is held that, 

the goods' quantity of 5000 MT admittedly dispatched by the assessee-

dealer being beyond AVR cannot be taken up in the present assessment 

u/s 9(C) of the act. The assessing authority rather should have or could 

have suggested for escaped assessment but in the present assessment, 

this fact being not covered under AVR can't taken up in the audit 

assessment consequentially levy of entry tax on it is not sustainable in 

law.  

 So far as the 1991.040 MT of goods which were dispatched 

clandestinely in the same railway rake (RR) as reported in the AVR, it is 

stated that, vide order dtd.30.07.2019 in S.A. No.62(C) of 2017-18 this 

Bench has held that, the goods of 1991.040 MT was not belonged to the 
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assessee-dealer and the assessee-dealer is no way connected or liable for 

any tax for it. This finding in CST assessment in S.A. No.62(C) of 2017-18 

necessarily resulted with the findings that, the dealer is not liable under 

ET Act for the said quantity of goods.  

9. To avoid further discussion on this question, whether there 

was proper enquiry into the matter, whether the goods had not entered 

into the local area and whether the goods are exigible to Entry Tax or not, 

the answer is, when the goods are not belong to dealer, then the dealer 

cannot be held liable to pay ET on it. Resultantly,, it is held that, the 

taxing authority has failed to establish the dealer’s liability under ET act 

in the case in hand. Accordingly is ordered.  

 The appeal is allowed on contest. The dealer is not liable to 

pay any tax liability. The impugned order is set aside. 

 
Dictated & corrected by me, 

 

            Sd/-           Sd/- 

      (S. Mohanty)                           (S. Mohanty) 
1st Judicial Member                 1st Judicial Member 

 
 
 

 
 
 

 
 

 
 
 

 
 

 
 
 

 
 
 

 
 


