
 
 

 
 
 

 
BEFORE THE FULL BENCH: ODISHA SALES TAX TRIBUNAL: CUTTACK 

 
S.A. No. 253 (V) of 2013-14 

(Arising out of the order of the learned JCST, Cuttack II Range, 
Cuttack, in First Appeal Case No. AA/37OVAT/CUII/2010-11, 

disposed of on dtd.02.09.2013) 
 

 
Present:  Shri Ashok Kumar Panda, 1st Judicial Member, 

Shri Subrata Mohanty, 2nd Judicial Member, 

& 
Shri P.C. Pathy, Accounts Member-I. 

 

 
M/s. UBV Infrastructure Ltd., 

Ghantikhal, Athagarh, 
Cuttack.       …      Appellant 

 

- V e r s u s - 
 

State of Odisha, represented by the 
Commissioner of Sales Tax, Odisha, 
Cuttack.       …      Respondent 

 
For the Appellant          …  Mr. P.K. Mishra, Advocate 
For the Respondent  …  Mr. M.S. Raman, A.S.C. 

------------------------------------------------------------------------------------- 
Date of hearing: 10.12.2018 * * * *  Date of order: 14.12.2018 
-------------------------------------------------------------------------------------- 

O R D E R 
 

 
 

 

 This appeal is directed against the order dated 02.09.2013 

passed by the learned Joint Commissioner of Sales Tax, Cuttack II Range, 

Cuttack in First Appeal Case No. AA/37OVAT/CUII/2010-11, wherein and 

whereby he has modified the order of the learned Sales Tax Officer, Cuttack 

II Circle, Cuttack passed in an assessment u/s.42 of the Orissa Value 
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Added Tax Act, 2004 (hereinafter referred to as, OVAT Act) by enhancing the 

tax demand in respect of the appellant-dealer for the assessment period 

from 01.04.2005 to 31.03.2009. 

2. The appellant-dealer bearing TIN-21251301407 is a public 

limited company and being a works contractor it executed certain works in 

the assessment period in question i.e. from 01.04.2005 to 31.03.2009 and 

received a gross payment of Rs.26,64,22,395.00 for the same. In an 

assessment u/s.42 of the OVAT Act, being noticed, the appellant-dealer 

appeared and produced the relevant documents before the learned STO 

which were duly been examined by him and on examination of the relevant 

documents, the learned STO allowed deduction @ 40% towards the labour 

and service charges in absence of any labour account and determined the 

TTO accordingly and levied tax thereon at the appropriate rate which came 

to be Rs.79,777.00. Then, without consideration of the payment of tax 

amounting to Rs.98,76,309.00 made earlier by way of TDS, he imposed a 

penalty of Rs.1,31,59,554.00, equal to twice of the tax demand u/s.42(5) of 

the OVAT Act and as such both the tax demand and penalty came to be 

Rs.1,97,39,331.00 in total, to be paid by the appellant-dealer. 

 

3. After the assessment being aggrieved with the order of the 

learned STO with regard to the non-consideration of the payment of tax 

made earlier by way of TDS, the appellant-dealer preferred a writ petition 

before the Hon’ble High Court of Orissa bearing W.P.(C) No.12971 of 2010. 

On hearing and on consideration of the materials available on record, the 

Hon’ble High Court vide order dated 16.08.2010 quashed the entire order of 

assessment passed by the learned STO and directed him for re-computation 

of the tax liability of the appellant-dealer on proper examination of the TDS 

certificates produced by it. By virtue of the said order, the learned STO 

again considered the entire materials on record and allowed deduction @ 50% 

towards the labour and service charges and found out the tax liability of the 

appellant-dealer to be Rs.55,14,087.90. Then, after consideration of the 

payment of tax amounting to Rs.98,76,309.00 made earlier by way of TDS, 
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he allowed adjustment of the same and directed for a refund amounting to 

Rs.43,62,221.00. 

4. But, thereafter, still being aggrieved with the order of the 

learned STO with regard to the percentage of deduction towards the labour 

and service charges, the appellant-dealer preferred an appeal before the 

learned JCST bearing First Appeal Case No. AA/37OVAT/CUII/2010-11. On 

hearing and on consideration of the materials on record including the 

objection raised by the Auditor General, Odisha in view of the specific 

direction of the Hon’ble High Court of Orissa in W.P.(C) No.12971 of 2010 

only for consideration of the TDS certificates, the learned JCST found out 

the order of the learned STO to be defective and reduced the allowance of 

deduction towards the labour and service charges to 40% as ordered earlier 

by the learned STO and the same resulted in enhancement of the tax 

demand to Rs.65,79,777.48 from Rs.55,14,087.00 and reduction of the 

refund amount from Rs.43,62,221.00 to Rs.32,96,532.00. Thus, thereafter, 

being aggrieved with the order of the learned JCST, the appellant-dealer has 

preferred this second appeal. 

 

5. Cross objection has been filed by the respondent-Revenue 

supporting the order of the learned JCST. 

 
6. Heard both the sides. The learned Counsel appearing for the 

appellant-dealer submitted that, as the Hon’ble High Court of Orissa has 

quashed the entire order dtd.03.04.2010 passed earlier by the learned STO, 

the subsequent order passed by him on further consideration of the entire 

materials available on record can never be considered to be an illegal one. 

He further submitted that, the order passed by the learned STO being a 

statutory quasi judicial order, the A.G. has no authority to raise any 

objection relating to the same and hence the order passed by the learned 

JCST only basing upon such objection and without consideration of the 

materials available on record is quite illegal and is liable to be set aside. On 

the other hand, the learned Addl. Standing Counsel appearing for the 

respondent-Revenue supported the order of the learned JCST and 
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submitted that, without any further material, the learned STO has modified 

his own order by enhancing the percentage of deduction allowed towards 

the labour and service charges and the same being improper and unjustified, 

the appeal preferred by the appellant-dealer bears no merit and as such the 

same is liable to be dismissed. 

 

7. Perused the orders of both the learned forums below and the 

other materials available on record. On perusal of the order passed by the 

Hon’ble High Court of Orissa in W.P.(C) No.12971 of 2010, it is seen that, 

the Hon’ble High Court has quashed the entire order of assessment and has 

directed for consideration of the TDS certificates produced by the appellant-

dealer. Therefore, in this background, it cannot be said that the learned STO 

has no authority to consider the entire materials on record to pass a fresh 

order and he should confine his observation only relating to the payment of 

tax by way of TDS. In such view of the matter, the order passed by the 

learned JCST does not appears to be proper and justified on the ground of 

non-consideration of the materials on record and for placing much reliance 

upon the objection of the A.G., Odisha. Of course, at the first appeal stage, 

the learned JCST had to see whether any fresh material was available before 

the learned STO for enhancement of the percentage of deduction allowed 

towards the labour and service charges on determination of the nature of 

works. As the matter needs a fresh consideration on merit on thorough 

scrutiny of the materials on record, it is deserved to be remanded to the 

learned JCST for passing of a just and proper order. 

 
8. In view of the above observation, the appeal is allowed in part. 

The order passed by the learned JCST is hereby set aside. He is directed to 

re-consider the matter on merit in accordance with the observation made 

above and to pass a fresh order. The cross objection is disposed of 

accordingly. There is no necessity for issuance of any further notice to the 

appellant-dealer by the learned JCST. The appellant-dealer is directed to 

appear suo motu before the learned JCST within one month of receipt of this 
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order to receive further instruction from him. The learned JCST is directed 

to complete the proceeding within a very reasonable period. 

 

Dictated & corrected by me, 

             Sd/-        Sd/-   
(Ashok Kumar Panda)                     (Ashok Kumar Panda) 
 1st Judicial Member            1st Judicial Member 

 
I agree, 

              Sd/- 

        (Subrata Mohanty) 
              2nd Judicial Member 

 
    I agree, 
            Sd/- 

                      (P.C. Pathy) 
        Accounts Member-I 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


