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O R D E R 

 

The aforesaid appeals are combinedly disposed of, since the parties 

are same and predominantly common questions of law are involved.  

 S.A. No. 84(C) of 2015-16: 

2.   Instant appeal under Rule 22 of the Central Sales Tax (Odisha) Rules, 

1957 (in short, ‘the Rules’) is at the behest of the dealer assessee questioning the 
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legality and judicial propriety of the impugned order dated 20.11.2015 promulgated 

in Appeal No. AA (CST)-21/2014-15 by the learned Additional Commissioner of 

Sales Tax (Appeal), South Zone, Berhampur (in short, ‘FAA’) vis-a-vis assessment 

dated 26.05.2014 passed by the Deputy Commissioner of Sales Tax, Bhubaneswar-I 

Circle, Bhubaneswar (in short, ‘AA’) for the tax periods 01.04.2006 to 31.03.2011 on 

the grounds, such as, the decision of the authorities below is neither based on facts 

nor points of law; no reasonable opportunity for production of ‘C’ and ‘E-I’ forms 

was allowed; and imposition of interest on account of non-production of ‘C’ forms 

in respect of the balance is on higher side and not in accordance with law. The 

State indeed filed cross-objection justifying the impugned order dated 20.11.2015 

by taking a stand that the orders of the authorities below are according to the 

provisions of the Act and Rules; and that, the dealer assessee failed to submit the 

statutory forms in accordance with Rule 12(7) of the CST (R&T) Rules, 1957 i.e. 

within 03 months as stipulated thereunder and thus, no further extension of time 

could have been granted in that respect.  

 S.A. No. 344 (VAT) of 2015-16: 

3.  The dealer assessee preferred the present appeal under Section 

78(1) of the Odisha Value Added Tax Act, 2004 (in short, ‘the Act’) assailing the 

impugned order dated 20.11.2015 promulgated in Appeal No. AA (VAT)- 25/2014-

15 by the FAA with respect to the assessment dated 26.05.2014 directed by the AA 

for the alleged periods on the following grounds viz. when transit sales to the tune 

of `1,26,95,458/- was accepted in terms of Section 6(2) read with Section 3(b) of 
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the Central Sales Tax Act, 1956 (in short, ‘CST Act’), an amount of `72,80,112/- 

therefrom could not have been added as a turnover under the Act for non-

production of endorsed documents of goods which is per se characteristically 

contradictory; levy of penalty under Section 42(5) of the Act is again without 

authority more so when there has been no suppression, as such and that apart, 

when said decision is not in accordance with the ratio of the Hon’ble Apex Court 

laid down in the case of Hindustan Steel Ltd. Vs. State of Orissa reported in (1970) 

25 STC 211 (SC), which clearly and emphatically enunciated the law to the effect 

that penalty is to be imposed, only if, there is a contumacious act or conduct, or 

wilful or deliberate non-compliance of any statutory provisions of law by an erring 

dealer. In the instant case, the State has, however, opted not to file a cross-

objection. 

S.A. No. 184 (ET) of 2015-26:  

4.  Present appeal in terms of Section 17(1) of the Odisha Entry Tax Act, 

1999 (in short, ‘OET Act’) is at the instance of the dealer assessee challenging the 

impugned order dated 20.11.2015 promulgated in Appeal No. AA (ET)- 14/2014-15 

by the FAA as against the assessment dated 26.05.2014 passed by the AA relating 

to the tax periods on the grounds inter alia that non-production of endorsed 

documents in respect of inter-State sales to the extent claimed ought not to have 

been added to OET turnover, when transit sale amounting to `1,26,95,458/- was 

fully accepted; total purchases on account of E-I transactions during the audit 

period was `1,27,79,793.98 and there was endorsement of the documents before 
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the goods had ever entered into the local area and since, entry tax was paid by the 

ultimate buyers, it was not liable to pay the duty on the same goods again, the fact 

which was not duly appreciated and taken cognizance of by the authorities below; 

and for the period April, 2008 to October, 2009, entry tax amounting to 

`10,05,313/- was not paid, since it had challenged the validity of the entry tax law 

and particularly, in view of the decision of the Hon’ble High Court of Orissa in the 

case of M/s. Reliance Industries Ltd. Vs. State of Orissa and others reported in 

(2008) 16 VST 85 (Orissa), wherein, it was a party in W.P. (C) No. 12376 of 2007, 

which later stood overruled by the Hon’ble Apex Court, as a consequence whereof, 

duty was paid and fully discharged pursuant to the order dated 24.04.2019 of the 

Hon’ble Court in W.P. (C). 21007 of 2017, where while disposing of batch of cases, 

certain guidelines as to waiver of penalty, payment of interest and other 

concessions under the OET Act were laid down and as there has been no 

suppression of turnover and in the meantime, entry tax dues were discharged in 

part, imposition of penalty and interest ought to have been deleted. But then, the 

State, justifying the impugned order dated 20.11.2015, filed a cross-objection on the 

ground that the authorities below have rightly completed assessment for the tax 

periods by following the statutory provisions of the OET Act and Rules and 

correctly levied penalty against the dealer assessee which, therefore, is not liable to 

be interfered with.     

5.  In fact, the dealer assessee is engaged in the business of trading of 

glass and aluminium sheets on wholesale and retail basis and according to it, all 
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statutory books of account are being regularly maintained as per the provisions of 

the Act read with Rule 67 of the OVAT Rules, 2005. It is also claimed that the dealer 

assessee carries all its transactions which are routed through bank and via 

Government waybills and accounts are being regularly audited in accordance with 

Section 44AB of the Income Tax Act, 1951 which is in consonance to Section 73 of 

the Act. As it is made to appear, the dealer assessee was served with a notice for 

tax audit, in pursuance whereof, inspection was conducted at its business premises 

for the tax periods 01.04.2006 to 31.03.2011, later to which, audit assessment under 

the CST Act was initiated which finally led to the additional demand of `45,29,722/-

. In fact, the AA levied penalty as per Section 12(3)(g) of the Rules and raised the 

demand which was reduced by the FAA, who, also deleted the penalty part on the 

conclusion that there is no concealed turnover or suppression by the dealer 

assessee.  

6.  The dealer assessee has come forward and filed declarations in 

Form-C for `95,49,442/- and craved for leave of the Tribunal for its acceptance 

and it is contended that the same could not be submitted before the authorities 

below for it was unavailable. The learned Counsel for the dealer assessee 

contended that assessment was stepped up on the basis of the AVR, wherein, 

suggestions were made to disqualify transit sales to the tune of `4,86,536/-, as it 

had been issued for more than one quarter; non-production of declaration in 

Form-C of `1,60,746/- covering a transaction of transit sale; and amount of 

`1,26,95, 458/- should be disallowed as transit sales due to non-submission of 
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endorsed documents against the total transaction for `1,33,42,740/- to be 

exempted under Section 6(2) of the CST Act and to treat it to be assessed under 

the Act and OET Act. However, according to the dealer assessee, it is contended 

that the AA, on verification of books of account and declarations in Forms-C and 

E-I and other documents, allowed transit sales for `1,26,95,458/- and also admitted 

and accepted Form-C for an amount of `4,86,536/-, which was, however, wrongly 

taken into consideration under inter-State sale instead of transit sale with a total 

turnover of `1,31,81,994/-, against which the matter was carried in appeal, where 11 

declarations in Form-C for an amount of `3,82,55,997/- were produced which were 

verified and accepted resulting reduction in demand, but the balance transactions 

of inter-State sale which could not be proved as transit sales for an amount of 

`1,10,44,310.54 were charged under at the OVAT rate. As earlier indicated, the 

dealer assessee produced declarations in Form-C to the tune of `95,49,442/- for a 

basic value of `93,62,200/- against the balance `1,10,44,310.54 and prayed for its 

admittance. Notwithstanding the time limit fixed under Rule 12(7) of the CST (R&T) 

Rules, 1957, there is no bar, as such, in accepting declarations in ‘C’ form by the 

Tribunal. In fact, the law does not lay restriction of any kind or interdiction in that 

behalf. The learned Counsel for the dealer assessee produced copies of ‘C’ forms 

for `42,53,172/- and `52,96,270/- and asked for its admittance. According to the 

Tribunal, the same should be admitted but subject to verification upon production 

of the originals. If on examination, the declarations in Form ‘C’ are found to be in 

order and legally eligible to be accepted, the same are to be admitted in order to 
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facilitate the dealer assessee availing the concessional rate of tax as per Section 8(1) 

of the CST Act but on its rejection, tax shall have to be charged at the appropriate 

rate in terms of Section 8(2) thereof. As far as transit sales are concerned, it shall 

have to be in terms of Section 6(2) read with Section 3(b) of the CST Act, as per 

which, under a legal fiction, sales or purchases of goods are deemed to have taken 

place in course of inter-State trade, either when it is occasioned by movement of 

goods or effected by transfer of documents of title to such goods during its 

movement from one State to another. In fact, subsequent sales during such 

movement of goods effected by transfer of documents of title as to the goods 

descriptions of which are referable to Section 8(3) of the CST Act shall be exempt 

from tax under the Act provided declarations are furnished as per sub-section (4) 

thereof. In a transit sale, the dealer is required to submit ‘E-I’ obtained from the 

seller alongside ‘C’ form procured from its buyer, while claiming exemption under 

the Act. In the instant case, transit sales were claimed by the dealer assessee and in 

that respect, declarations in Form-C and E-I were furnished to the extent so 

allowed by the authorities below. In respect of the remainder, for non-submission 

of declarations in Form-C, the rate of tax under the OVAT Act was charged. Under 

the above circumstances, the Tribunal is of the considered view that the dealer 

assessee is definitely eligible and entitled to exemption under transit sales to the 

extent declarations in Form-C & E-I furnished. As against the declarations in Form-

C recently produced by the dealer assessee, as discussed before, it needs 

verification before being accepted vis-a-vis inter-State sales and such verification is 
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only to be carried out upon production of the originals before the AA. With respect 

to the interest payable by the dealer assessee for not furnishing declaration ‘C’ 

forms to the amount which would finally emerge after verification and acceptance 

or otherwise of the recent ones filed, the same, in the considered view of the 

Tribunal, should be as admissible under law and may well be in the spirit of the 

Hon’ble Court’s direction dated 02.01.2020 in W.P.(C) No. 21007 of 2017.    

7.   In S.A. No. 344 (VAT) of 2015-16, it is contended that an amount of 

`72,80,112/- out of the total claim of transit sales of `1,26,95,458/- was included in 

VAT turnover on the ground that the dealer assessee failed to produce endorsed 

documents of lorry receipts and as a result, the AA demanded the tax and levied 

penalty thereon under Section 42(5) of the OVAT Act. It is alleged that the 

authorities below committed gross illegality by including a part of transaction as 

VAT turnover merely for non-production of endorsed documents. In this 

connection, the learned Counsel for the dealer assessee cited an earlier order 

dated 29.08.2013 of the Tribunal (FB) passed in S.A. Nos. 26(C) & 33 (C) of 2006-07 

and it is contended that, when it produced ‘C’ and ‘E-I’ forms which were found to 

have been unobjectionable with no defects whatsoever, there was indeed no any 

further need of documentary evidence in support of endorsement of title vis-a-vis 

goods under transit sales. The learned Additional Standing Counsel (CT) contended 

that since the endorsed documents of title failed to be produced in support of 

transit sales, the authorities below rightly disallowed exemption and demanded the 

tax and penalty. In so far as Section 6(2) of the CST Act is concerned, while 
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claiming exemption under a transit sale, the dealer assessee is simply required to 

furnish declarations in Form-C and E-I and there is no statutory obligation for 

production of documents evidencing endorsement of title. Such is also the view 

previously been expressed by the Tribunal in its order dated 29.08.2013 ibid. That 

apart, the learned Counsel for the dealer assessee claimed that how a part of 

transaction under the CST Act can be included in VAT turnover which at any rate 

cannot be countenanced when the entire claim of transit sales for `1,26,95,458/- 

was exempted under Section 6(2) of the CST Act. According to the Tribunal, the 

authorities below could not have disallowed transactions amounting to `72,80,112/- 

effected under Section 3(b) of the CST Act and included it as a part and parcel of 

VAT turnover simply for having no corroborative documentary evidence, such as, 

lorry receipts, when the dealer assessee was only supposed to furnish legally 

tenderable declarations in Forms ‘C’ and ‘E-I’. As it is experienced, transit sales may 

also be held on instructions being received from dealers to the sellers with a 

request being made to deliver the goods to its buyers, while the goods are on 

transit and not by endorsing the title of the documents alone. In other words, 

documents of title may be endorsed in transit sales and not necessarily such is the 

only means to effect transit sales which can also be carried out by instructions 

being disseminated to make the goods delivered to the ultimate buyers. What is 

essentially required in transit sales is that the dealers are to furnish declarations in 

Forms-C and E-I while claiming exemption under the CST Act. In the case at hand, 

the dealer assessee successfully managed to furnish the declarations in Forms ‘C’ 
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and ‘E-I’ which did not obligate it further to share and submit the related endorsed 

documents of title. So, it can, thus, be fair enough to conclude that the authorities 

below clearly fell into error on that score.  

8.  More or less, similar is the question in S.A. 184 (ET) of 2015-16 for 

including an amount of `72,80,112/- out of the total claim of transit sales of 

`1,26,95,458/- as OET turnover for the dealer assessee having failed to submit the 

endorsed documents. The learned Counsel for the dealer assessee alleged that the 

authorities below once again committed illegality by including a part of transit sales 

as OET turnover, when total claim of `1,26,95,458/- as exempted sales under 

Section 6(2) of the CST Act was finally accepted. It is also urged that the FAA 

verified the books of account and allowed such claim of transit sales, morefully 

when, the goods never entered into the local area so as to make it exigible to entry 

tax. It is reiterated by the Tribunal that when total claim of transit sales to the tune 

of `1,26,95,458/- effected under Section 3(b) and 6(2) of the CST Act was admitted, 

a part thereof amounting to `72,80,112/- could not have certainly been excluded 

and treated as OET turnover. As regards, the entry tax payable for the period from 

April, 2008 to October, 2009, it is an admitted fact that the dealer assessee did not 

make deposit of `10,05,313/- as that was again pursuant to the decision of the 

Hon’ble Court in M/s. Reliance Industries Ltd. case ibid which was, of course, later 

reversed by the Hon’ble Apex Court, thus, making it liable to pay the duty. The FAA 

upheld penalty levied under Section 9C(5) of the OET Act, apparently, on the 

ground that the case of the dealer was not covered by the direction of the Hon’ble 
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Apex Court. As it seems, according to the dealer assessee, as the entry tax law and 

its validity was initially challenged and then, the decision of the Hon’ble Court in 

M/s. Reliance Industries Ltd. case ibid  arrived, the tax for the alleged periods was 

consciously remained unpaid which had to be deposited later to the order of the 

Hon’ble Court dated 24.04.2019 in W.P. (C) No. 21007 of 2017 and such non-

payment was no deliberate act or a wilful default and hence, penalty could not 

have been levied by the authorities below. Under Section 9C of the OET Act, in 

case of suppression of sales of purchases, erroneous deduction claimed, evasion of 

tax or contravention of any provisions of that Act affecting tax liability of the dealer 

on being established, penalty is levied which shall be equal to twice the amount of 

tax assessed. In the case at hand, in the humble opinion of the Tribunal, the dealer 

assessee, as is made to suggest, under a bonafide belief that it was not liable to 

pay the entry tax and for having challenged the validity of the entry tax law and 

thereafter, due to the decision of the Hon’ble Court in M/s. Reliance Industries Ltd. 

case ibid does appear to have deferred paying the dues which it deposited later on 

the decision being reversed by the Hon’ble Apex Court and so, such non-payment 

during the interregnum ought not to be treated as suppression or tax evasion or in 

contravening any law affecting tax liability so as to visit it with penalty as per 

Section 9C(5) of the OET Act. In fact, the Hon’ble Court, of course, as an interim 

measure by order dated 02.01.2020 in W.P. (C) No. 21007 of 2017, in principle, 

accepted the recommendations of the Committee constituted to redress 

grievances pertaining to payment of penalty and interest by the dealers, one of 
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which suggested that penalty should not be levied for non-payment of the 

withheld amount of entry tax in absence of any suppression of turnover. The said 

order of the Hon’ble Court contained series of directions as to the manner of 

payment of interest on instalment basis with certain riders specified. In any event, 

the Tribunal is of the view that the dealer assessee, irrespective of its case being 

covered by the direction of the Hon’ble Supreme Court or otherwise, cannot be 

said to have indulged in any kind of suppression or evaded in paying tax, but it 

simply withheld or deferred the payment, until the direction of the Hon’ble Apex 

Court overruling the decision of the Hon’ble Court in the case of M/s. Reliance 

Industries Ltd. case ibid. surfaced. It can as well be said that the dealer assessee 

since challenged the entry tax law and did not make the due payment under a 

bonafide belief, the authorities below should not have levied penalty for the 

alleged period.  

9.  Hence, it is ordered. 

10.  In the result, S.A. No. 84(C) of 2015-16 stands allowed in part. 

However, S.A. No. 344 (VAT) of 2015-16 and S.A. 184 (ET) of 2015-16 are allowed in 

full. As a logical sequitur, the impugned orders dated 20.11.2015 passed in Appeal 

Nos. AA(CST)-21/2014-15, AA(VAT)-25/2014-15 and AA(ET)-14/2014-15 are hereby 

set aside to the extent indicated above. As a consequence, the AA is directed to 

undertake recomputation as to the tax liability under the Rules, OVAT Act and OET 

Act with respect to the dealer assessee for the assessment periods 01.04.2006 to 

31.03.2011 in accordance with law and in the light of the findings of the Tribunal 



13 
 

after providing it an opportunity of being heard and preferably, to complete the 

entire exercise within a period of three months from the date of receipt of a copy 

of the above order. The cross-objections are accordingly disposed of.  

Dictated & Corrected by me 

 

               Sd/-                Sd/- 

       (R.K. Pattanaik)        (R.K. Pattanaik) 

          Chairman             Chairman 

 

      I agree, 

               Sd/- 

        (A.K.Dalbehera) 

              1st Judicial Member 

 

      I agree,   

                                 Sd/- 

         (R.K. Pattnaik) 

             Accounts Member-III 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


