
BEFORE THE SINGLE BENCH: ODISHA SALES TAX 

TRIBUNAL, CUTTACK. 

            S.A.No. 169(V)/2017-18 
 

(Arising out of order of the ld. DCST (Appeal), Balasore Range, 

Balasore, in First Appeal Case No. AA-68/BA-2016-17 (VAT), 

disposed of on dtd.05.05.2017) 
 

Present:     Smt. Sweta Mishra                     

                  2nd Judicial Member 
 

M/s. Maa Durga Grocery, 

At/P.O. Shop No.D/6, 

BRIT Market Complex, 

OT Road, Balasore.    .… Appellant 

-Versus- 

State of Odisha represented by the 

Commissioner of Sales Tax, 

Orissa, Cuttack.     .… Respondent 

 

For the Appellant  : Mr. N. Sahani, Advocate 
For the Respondent  : Mr. S.K. Pradhan, A.S.C. (C.T.) 

 

(Assessment Period : 11.06.2012 to 17.04.2016) 

Date of Hearing: 12.02.2021     ***  Date of Order: 23.02.2021 

 

ORDER 

 
The facts and circumstances of this case and the two 

orders of the learned lower fora below culminated to this 

second appeal. 

2.  The facts of this case can be briefly stated thus :  

The dealer-assessee, in the instant case, carries on 

business in grocery goods, stationery goods, baby foods and 

napkin etc. on retail sale basis by purchasing the same from 

inside the State of Odisha only. Basing upon a new case report 

submitted by the Asst. Sales Tax Officer, Investigation Unit, 

Balasore, notice was issued to the dealer for appearance before 



2 
 

the learned Assessing Authority/Sales Tax Officer, Balasore 

Circle, Balasore (in short, AA/STO) with his books of account 

and other related documents for verification. However, the 

dealer despite receiving several intimations, remained absent 

during the hearing before the learned Assessing Authority. 

Hence, the learned STO passing the order to the best of his 

judgment, disposed of the matter on ex-parte basis in absence 

of the dealer. After perusal of the new case report submitted by 

the Investigation Unit and other available records, the GTO of 

the dealer was determined at Rs.1,17,16,666.67 and after 

deduction of the taxable stock @58.82% ratio of the total 

physical stock, the TTO works out to be Rs.68,92,156.86. Tax 

thereafter respectively on the TTO was imposed @5%, 13.5% 

and 14.5% respectively, which led the tax demand determined 

to be at Rs.3,53,357.84. Since the dealer was an unregistered 

dealer during the period under assessment, an equal amount of 

penalty imposed on the tax due of the dealer. Accordingly, both 

the tax due along with the penalty all together came at 

Rs.7,06,716/-, which the dealer is now liable to pay at the stage 

of assessment. 

3.  Being aggrieved with the order of assessment, the 

dealer preferred first appeal before the learned First Appellate 

Authority/Deputy Commissioner of Sales Tax (Appeal), 

Balasore Range, Balasore (in short, FAA/DCST), who in turn, 

allowed the appeal in part and reduced the tax demand 

accrued on the dealer to Rs.2,61,588/-. 

4.  Being further aggrieved with the order of the 

learned FAA/DCST, Balasore Range, Balasore, the dealer 
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knocked the door of this Tribunal by way of filing this second 

appeal with the contention that, the order passed by the 

learned FAA/DCST is unjust, improper and not based on the 

facts and law. 

5.  Cross objection has been filed by the State-

respondent in this case. 

6.  Both the sides have been heard exhaustively in the 

matter. Perused the assessment order as well as first appeal 

order, all the materials available in the record, grounds of 

appeal submitted by the dealer-appellant and cross objection 

filed by the State-respondent. During the course of hearing Mr. 

N. Sahani, learned Advocate appeared on behalf of the dealer 

whereas Mr. S.K. Pradhan, learned Addl. Standing Counsel 

was present on behalf of the State-respondent. 

7.  Learned Counsel for the dealer-appellant has 

argued that, the order passed by the learned FAA appears to 

be unjust and improper and not based on principle of natural 

justice. In the instant case, the dealer-assessee, who is a 

retailer deals in grocery goods, stationery goods, baby foods 

and napkins. He purchases goods from Balasore and sells the 

same within the vicinity of Balasore. During the surprise visit 

of Asst. Sales Tax Officer, Investigation Unit, Balasore to the 

business shop of the dealer, the daily average turnover of the 

dealer has been suggested at Rs.15,000/- and he also 

whimsically ascertained that the dealer has sold goods worth 

Rs.6,000/- from 8.30 A.M. till 12.30 P.M. because the said 

amount was found in the box of the appellant, which is 

completely based on mere eye estimation of physical stock 
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calculated by the ASTO as the dealer is a small retailer and 

deals in limited goods. However, the learned STO after going 

through the report with reference to the statement recorded as 

on the date of survey, reconsidering the said daily average 

turnover as too high and excessive, reduced the same to 

Rs.10,000/- and accordingly determined the tax liability. The 

learned Advocate for the dealer emphasises on the point that, 

in no way it is possible for a small retailer like this to make 

such transaction at a very short time. Further, the learned 

Advocate for the dealer has also vehemently argued that, the 

dealer was not given sufficient opportunity of being heard and 

only verbally told that another notice will be served upon him 

shortly. However, the learned STO completed the assessment 

on ex-parte basis in absence of the dealer. At the stage of first 

appellate stage also, the learned DCST after considering the 

allegation in the assessment order, grounds of appeal and the 

arguments adduced by the Advocate, revised the daily average 

sale of the dealer to Rs.4,000/- holding the dealer as a small 

retailer of grocery goods and Rs.10,000/- as daily average sale 

is so high and exorbitant. Accordingly, he recalculated the tax 

liability of the dealer at Rs.2,61,588/- inclusive of penalty at 

one time of the tax demand u/s.44 of the OVAT Act.  Thus, in 

view of the principle of natural justice, the learned Advocate 

for the dealer has prayed to allow the appeal filed by the dealer 

and to set-aside the order of the learned FAA. 

8.  On the other hand, during the course of hearing, 

Mr. S.K. Pradhan appearing on behalf of the State-respondent 

has argued that, the grounds raised in the appeal petition are 
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misconceived and liable to be dismissed in toto. The legality 

and validity of assessment u/s.44 of the OVAT Act, the penalty 

equal to same i.e. Rs.1,30,793.96, attracting liability by 

enforcing u/s.10(4)(d) of OVAT Act, 2004 and taking into 

account daily average sale of Rs.10,000/- and re-determining 

the same to Rs.4,000/- by ld.FAA is based on material facts 

reported by the STO, Investigation and admitted in course of 

investigation. Further, in a statutory obligation of the dealer-

appellant should get himself registered u/s.10(4) of the OVAT 

Act read with Sec.25(2) read with Sec.24 & 26 of the OVAT Act. 

The penal provisions are statutorily mandated u/s.44 of the 

OVAT Act on the dealer. Thus, he has prayed for rejection of 

the appeal filed by the dealer-appellant at this stage. 

9.  Heard the learned Counsel Mr. N. Sahani, 

appearing on behalf of the dealer and Addl. Standing Counsel, 

Mr. S.K. Pradhan appearing for the State. Gone through the 

grounds of appeal, the impugned orders of appeal and 

assessment and arguments of both the sides at the time of 

hearing. In view of the facts and circumstances of the case and 

after analysing the points raised in this appeal, I am of the 

considered opinion that, the daily average sale of Rs.4,000/- 

determined by the ld.FAA is much higher in part of a grocery 

retailer in  a place like Kuruda which is out of Balasore town. 

Hence, the dealer’s daily average sale is now determined at 

Rs.2,000/- per day to the best of judgment estimation. 

Accordingly, the date of tax liability of the appellant is now 

determined as follows : 
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Total business days determined = 1064 days 

Business days 1064 x daily average sales Rs.2,000 = Rs.21,28,000 

Gross Turnover determined = Rs.21,28,000/- 

Taxable as per taxable stock @58.81% = Rs.12,51,476.80 

Tax @12.5% on Rs.75,000/- calculates to = Rs.9,375/- 

Tax @5% on Rs.11,76,476.80 = Rs.58,823.84 

Total tax computed to = Rs.68,198.84 

One time penalty U/s.44 of the OVAT Act = Rs.68,198.84 

Tax and penalty together computed to = Rs.1,36,397.68/- 

 Accordingly, it is ordered. 

 

10.  The appeal filed by the dealer is allowed in part on 

contest. The order of the learned FAA is hereby set-aside. The 

matter is remanded back to the learned Assessing Officer with 

a direction that, the dealer is now liable to pay the tax amount 

as per the observations made above within a period of three 

months from the date of receipt of this order. Demand notice be 

sent to the dealer accordingly. The cross objection by the State-

Respondent is disposed of accordingly. 

 

Dictated and Corrected by me, 

 

     Sd/-         Sd/- 

   (S. Mishra)      (S. Mishra) 

    2nd Judicial Member                 2nd Judicial Member 

 


