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O R D E R 

 
 This appeal is directed against the order dated 

30.09.2013 passed by the Joint Commissioner of Sales Tax, Ganjam 

Range, Berhampur (in short, “first appellate authority”) in First Appeal 

Case No. AA(V)- 99/2011-12 setting aside the order of assessment 

passed by the Sales Tax Officer, Ganjam-II Circle, Berhampur (in short, 

„assessing officer‟) while remitting back the matter to him for 
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reexamining the case as per his observation in the impugned order vis-

à-vis Tax Evasion Report submitted by the Deputy Commissioner of 

Sales Tax, Vigilance, Berhampur Division, Berhampur in respect of the 

dealer-assessee for the assessment period 01.03.2008 to 31.03.2011. 

2. The facts as revealed from the case record are as 

follows :- 

 The dealer-firm deals in HDPE pipes and fittings 

(Sprinkler Irrigation System Equipments) and its transaction involves 

mostly with different Government Departments for supply of the above 

articles which also relates to agricultural subsidy schemes. On receipt of 

Evasion Case Report submitted by Berhampur Vigilance Division against 

the dealer-assessee a notice in Form VAT-307 was sent to the proprietor 

of the dealer-firm. Pursuant to the said notice the proprietor of the said 

firm appeared before the assessing officer and produced the books of 

account pertaining to the relevant period which were examined in detail 

with reference to Evasion Case Report. Then on the basis of adverse 

information received from different Offices against the dealer-firm and 

as also it was found that the firm had maintained the books of account 

in a very haphazard manner the assessing officer while ignoring the 

explanation offered by the dealer-assessee determined its GTO and TTO 

at `1,32,19,979.00 and taxed the said turnover @ 4% which came to 

`5,28,799.00. He then imposed a penalty of `10,57,598.00 u/S. 43(2) 
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of the OVAT Act and then issued a demand notice requiring the dealer to 

pay a sum of `15,86,397.00 towards its tax liability for the aforesaid 

period.  

 The dealer-assessee challenged this order of 

assessment before the first appellate authority on the grounds that the 

assessing officer had completed the assessment without having any 

concrete evidence and further the assessing officer committed grave 

error by not issuing a notice in Form VAT-307 for the tax period March, 

2008 even though issuance of such a statutory notice is mandatory for 

taking up assessment under the OVAT Act. He further pointed out some 

facts which related to assessment pertaining to the subsequent period 

which were done behind his back. Considering these submissions and 

the order of assessment the first appellate authority directed the 

assessing officer to offer one more opportunity to the dealer-assessee 

for production of books of account before him and to dispose of the case 

within two months from the date of receipt of the impugned order. The 

dealer-assessee was also directed in similar manner to produce books of 

account alongwith the particulars in respect of the Government 

transaction as stated by it before the first appellate authority for 

disposal of the assessment within the stipulated time. 

3. Being aggrieved with the aforesaid order the State 

preferred this appeal while contending that the order passed by the first 
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appellate authority is not only improper but also unjust since when the 

Vigilance Authority has detected the parallel set of challan for delivery of 

goods and other written documents basing on which the STO had 

established the suppression on the imaginary contention of the dealer 

no further chance should be given to the dealer to fabricate the books of 

account in order to prove its innocence. Therefore, the order passed by 

the first appellate authority should be set aside while restoring the order 

of assessment passed against it. 

 The dealer-respondent has not filed any cross-

objection in this appeal. 

4. However, in course of hearing learned Counsel for the 

dealer-assessee showed some documents and pointed out that no such 

notice in Form VAT-307 was served on the dealer-assessee pertaining to 

the period March, 2008. He pointed out the notice from the LCR to 

apprise the Court that the said notice vis-à-vis the order passed for 

issuance of the said notice to the dealer-assessee rather indicate that 

the notice in question i.e. in Form VAT-307 was sent to the dealer for 

the period 2009-10 and 2010-11 and not for the period 01.03.2008 to 

31.03.2011 which was subsequently interpolated in the said notice for 

the purpose of this case. He further contended that in its appeal before 

the first appellate authority the dealer had advanced this point as one of 

the grounds of appeal and further had challenged the jurisdiction of the 



5 
 

assessing officer. Not only this, the assessing officer also did not give 

the dealer-assessee an opportunity of being heard properly in the 

matter and in this regard he (learned Counsel for the dealer) pointed 

out the Vigilance Report wherein it was clearly held that the transactions 

communicated relating to the year 2008-09 in case of the Government 

Offices namely Deputy Director of Horticulture, Berhampur and the 

Deputy Director of Agriculture-cum-Project Manager, NFSM, Ganjam 

should have been taken as out of account sales of the dealer but as that 

would be a little bit arbitrary to conclude adversely against the dealer 

without verifying the books of account for the year 2008-09 they had 

left the matter to the assessing officer to verify certain transactions 

relating to 2008-09 with the books of account of the dealer at the 

assessment stage. But the assessing offer did not offer any opportunity 

to the dealer-assessee to explain this matter by producing relevant 

documents before him. The assessing officer even did not give him (the 

dealer) five days time as submitted by him and rather completed its 

assessment violating the principle of natural justice. Therefore, the 

order of assessment in the instant case is totally vitiated. 

5. In course of hearing argument learned Addl. Standing 

Counsel (CT) for the State submitted that the first appellate authority 

which is also a fact finding authority seems to have not come to a 

specific conclusion as to why the order of assessment should be set 
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aside and the matter had to be reexamined again by the assessing 

officer. He (the first appellate authority) could have examined all the 

documents himself which the dealer had intended to be considered by 

the Sales Tax Authority before coming to a conclusion with regard to its 

tax liability. Then what prompted the first appellate authority not to 

assign his reasons for reconsideration of the assessment order passed 

against the dealer-assessee in the instant case. If at all the first 

appellate authority detected some anomalies in the order of assessment 

then he could have also rectified the same himself by pointing out those 

anomalies in the impugned order itself. Under such circumstances 

without ascertaining the reasons as to why the order of assessment in 

the instant case needs reconsideration it would not be proper to set 

aside the same. On the other hand, in such a case this appeal should be 

remitted back to the first appellate authority with a direction to dispose 

of the first appeal keeping in view the grounds raised by the dealer-

assessee before him while giving specific findings on each of the 

grounds raised by the dealer-assessee before him. If then it would be 

found that some anomalies had crept into the order of assessment due 

to ignorance of the assessing officer or overlooking of some important 

facts and documents then only he could have remanded the matter for 

reconsideration but at the same time with a direction to the dealer-

assessee to produce necessary materials before the assessing officer 
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within stipulated time if those are required for a just decision in the 

matter instead of giving the dealer a chance to fabricate the evidence in 

its favour. 

6. After hearing the above arguments advanced from 

both sides at length and on perusal of the impugned order it is felt that 

the first appellate authority has not assigned any reason as to what was 

the necessity for him to remand the case to the assessing officer for 

reconsideration of the same. On the other hand, it was found that the 

grounds advanced by the dealer-assessee before him mostly remained 

unanswered. In such circumstances we feel that the matter should be 

remitted back to the first appellate authority for disposal of the appeal 

preferred by the dealer-assessee before him with reasons and for this 

the first appellate authority may take into consideration the evidence 

produced before him by the dealer-assessee which were not taken care 

of by the assessing officer at the stage of assessment. The first 

appellate authority is also apprised hereby to dispose of the matter 

within three months from the date of receipt of this order. Accordingly, 

the impugned order is hereby set aside. 

7. In the result, the appeal is allowed.   

Dictated & Corrected by me, 

                Sd/-             Sd/- 

(Smt. Suchismita Misra)    (Smt. Suchismita Misra)        
    Chairman               Chairman 

      I agree,  
                    Sd/- 

           (Smt. Sweta Mishra) 
           2nd Judicial Member 

      I agree, 
               Sd/- 

       (Rabindra Ku. Pattnaik) 
         Accounts Member-III 
 


