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O R D E R 

 
 This appeal is directed against the order dated 

02.08.2013 passed by the Addl. Commissioner of Sales Tax, Central 

Zone, Odisha, Cuttack (in short, “first appellate authority”) in Appeal 

Case No. AA- CUII- 207/11-12 setting aside the order of assessment 

passed by the Deputy Commissioner of Sales Tax, Cuttack-II Circle, 

Cuttack (in short, „assessing officer‟) against the dealer-assessee u/S. 
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43 of the Odisha Value Added Tax Act, 2004 (in short, „OVAT Act‟) for 

the tax period 01.04.2009 to 31.03.2011 while directing the assessing 

officer to make fresh assessment as per the directions contained in 

paragraphs 3 and 5 of his order.  

2. The facts as revealed from the case record are that 

the dealer-assessee in the instant case is a Limited Company which 

carries on the business of paddy processing in order to obtain rice, bran 

and broken rice for sale. For this purpose the dealer used to purchase 

paddy from both registered and unregistered dealers including 

cultivators within the State. The dealer was already assessed u/S. 42 of 

the OVAT Act for the tax period 01.04.2009 to 31.03.2011 where the 

returns submitted by it were accepted. However, basing upon the 

information that the dealer-assessee had indulged itself in clandestine 

business activities leading to under assessment/escapement of 

assessment a proceeding u/S. 43 of the OVAT Act was initiated against 

it and pursuant to this statutory notice was also served on it. In 

response to the said notice the authorized representative of the dealer-

Company appeared before the assessing officer and produced the books 

of account for the relevant period for his verification. The books of 

account was then examined by the assessing officer alongwith the tax 

evasion report submitted by the S.T.O., Enforcement Range, Cuttack. 

The allegations made in the tax evasion report were confronted to the 
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dealer-assessee and taking note of the letter dated 17.04.2007 issued 

by the Government of India, Ministry of Consumer Affairs, Food & Public 

Distribution, relating to fixation of out turn ratio for the paddy allotted 

under CMR, the assessing officer came to a conclusion that the dealer-

assessee had been indulging itself in clandestine business activities in 

large scale. Accordingly the assessing officer rejected its books of 

account and completed the assessment applying the principle of best 

judgment. He determining the escaped GTO/TTO at `5,34,08,110.00. 

Thus while computing the tax liability and penalty the assessing officer 

made the dealer liable to pay tax of `64,08,972.00 as per terms and 

conditions of the demand notice.   

 Being dissatisfied with the aforesaid assessment for 

the relevant period the dealer-assessee preferred first appeal and in 

that appeal the authority concerned set aside the order of assessment 

with a clear direction to the assessing officer to complete the 

assessment afresh since the assessing officer was found not justified in 

denying the prayer of the dealer-assessee for confrontation of the third 

party i.e. the driver of the Truck No. OR09E-9282 before utilizing the 

adverse materials against it and further on the ground that the 

assessing officer instead of blindly accepting the SION formula reported 

by the STO, Enforcement Range, Cuttack should have examined the 

manufacturing process adopted by the dealer-assessee as well as the 
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quality of rice obtained by it in the said process. The dealer-assessee 

however, being aggrieved with this order of the first appellate authority 

came up with this second appeal.  

3. The points raised by the dealer-assessee before this 

forum are that the first appellate authority without considering the 

documentary evidence and settled position of law confirmed the 

allegations reflected at para 1, 2 and 4 of the assessment order in a 

routine manner. Further the determination of GTO/TTO by the assessing 

officer was erroneous and not based upon figures on record and he (the 

first appellate authority) confirmed the penalty imposed by the 

assessing officer without any justification even though there is a 

discretion u/S. 43 of the OVAT Act for imposition of penalty.  

 In this case State has filed cross-objection supporting 

the impugned order. 

4. However, in course of hearing learned Counsel for the 

dealer-assessee filed a memo mentioning therein that the dealer wants 

to withdraw this appeal since in the meantime the assessing officer has 

already completed his fresh assessment on 07.07.2018 for the tax 

period 01.04.2009 to 31.03.2011 by reducing the assessment to 

`10,458.00 pursuant to the order of the first appellate authority. He also 

filed copy of the order of fresh assessment i.e. reassessment which has 
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been done on the basis of guidelines and observations made by the first 

appellate authority in his order.  

5. In the aforesaid circumstances the present second 

appeal filed by the dealer-assessee has certainly become infructuous 

and as such the same is disposed of accordingly. Cross-objection is also 

disposed of accordingly. 

Dictated & Corrected by me, 

               Sd/-             Sd/- 

(Smt. Suchismita Misra)    (Smt. Suchismita Misra)        

    Chairman               Chairman 
      I agree,  

                    Sd/- 

             (Subrat Mohanty) 

           1st Judicial Member 
      I agree, 

               Sd/- 

           (Prabhat Ch. Pathy) 
          Accounts Member-I 

   

 
 

 
 

 
 

 
 

 
 

 

 
 

 
 

 


