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O R D E R 

 

 This appeal is directed against the order dated 

28.08.2002 passed by the Asst. Commissioner of Sales Tax, Sambalpur 

Range, Sambalpur (in short, “first appellate authority”) in Sales Tax 

Appeal Case No. AA- 14 (SAIII) of 2002-03 confirming the order of 

assessment passed by the Sales Tax Officer, Sambalpur-III Circle, 

Jharsuguda (in short, „assessing officer‟) u/S. 12(4) of the Odisha Sales 
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Tax Act, 1947 (in short, „OST Act‟) against the dealer-assessee 

pertaining to the tax period 2000-01. 

2. The facts as revealed from the case record are as 

follows :- 

 The dealer-assessee M/s. Shree Balaji Egnicons (P) 

Ltd. in the instant case is a works contractor and during the year under 

assessment it had executed various types of works in the State of 

Odisha on contract being engaged by the agencies namely Executive 

Engineer, Boudh Irrigation Division, Boudh; M/s. RITES, Bhagwan 

Towers, 1st Floor, Cuttack Bhubaneswar; Indian Railways, South Eastern 

Railway, Rayagada etc. In response to the notice issued by the 

assessing officer u/S. 12(4) of the OST Act the Accountant of the 

dealer-Company appeared before him and furnished copies of the work 

orders, R.A. bills, statement on materials, TDS certificates, copy of “No 

Deduction Certificate” alongwith list and purchase bills of tax paid 

materials as well as purchase register before him for his examination. 

Accordingly, the assessing officer verified all these documents with 

reference to the returns filed by the dealer for the year under 

assessment and the claim for deduction made by it therein. The 

assessing officer thus found that the dealer-assessee had received gross 

payment of `5,84,45,249.52 from different principals during the year 

under assessment. The tax deducted at source during that relevant year 
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was `14,65,216.00 which was also credited to the Government 

exchequer at different places in the State of Odisha. The assessing 

officer also found that the dealer-Company was allowed to file 

consolidated returns in Sambalpur-III Circle with permission of the 

Commissioner of Commercial Taxes, Odisha, Cuttack in respect of the 

works executed by it under the jurisdictions of different Circles at that 

time. On verification of the returns filed by the dealer-assessee the 

assessing officer found that the dealer-Company had claimed labour and 

service charges to the extent of `4,87,91,754.52 as against the various 

nature of works executed by it. It had also claimed deduction towards 

first point tax paid materials worth `50,98,360.00 and accordingly 

claimed a total refund to the extent of `5,38,90,114.52. The dealer-

assessee could furnish valid purchase bills issued by the registered 

dealers of this State amounting to `50,98,360.00. However, it could not 

furnish certificate on materials utilized to justify its claim for deduction 

on that count. Therefore, the dealer was allowed deduction of 

`48,55,581.00 only towards utilization of first point tax paid goods out 

of its total claim of `50,98,360.00 which included margin of profit @ 5% 

on those materials. The assessing officer after verification of the 

transactions held by the dealer-assessee pertaining to the tax period 

and on proper calculation of its tax liability for that year concluded that 

the dealer-assessee was entitled to get refund of `7,06,886.00 as per 
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the provisions of law subject to confirmation of tax deposited by it in 

different Circles.  

 Being aggrieved with this order of assessment the 

dealer-assessee preferred an appeal against the same before the first 

appellate authority challenging the maintainability of the order of 

assessment. The dealer had also challenged the order of the assessing 

officer on the ground of his allowing deduction at a lower side towards 

labour and service charges for the works executed by it even though 

there was enough proof before him justifying more deduction on that 

count. Similarly the dealer also expressed its grievance by questioning 

the propriety of the action of the assessing officer in his allowing 

deduction in respect of tax paid materials at its purchase value instead 

of the sale value which he (the assessing officer) worked out by way of 

adding a profit margin of 5%. The dealer had objected the same for the 

reason of its not being proper as the transfer of property in goods is 

always made at sale value and not at the purchase value as the sale 

value includes the profit margin. The first appellate authority 

considering all the documents and evidence as placed before him 

concluded that the order of assessment passed by the assessing officer 

being a reasonable one and dealt with in a judicious manner covering all 

aspects of the case required no interference by him as such. The first 

appellate authority thus confirmed the order of assessment. 
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3. The State then came up with this second appeal 

before the Tribunal challenging the legality and unjustifiability of the 

order passed by the first appellate authority. It is contended on behalf 

of the State that allowance of deduction towards labour and service 

charges in the instant case is excessively high and further the norms set 

by the Works Department for calculation of deduction towards labour 

and service charges have not been followed by both the forums below. 

Further both the forums below have not taken into consideration about 

the supply of ballast as well as other materials and chips in execution of 

the works contract in their respective orders. The State thus urged for 

remitting back the case to the assessing officer with certain guidelines 

to make fresh assessment in the case.  

 No cross-objection has been filed on behalf of the 

dealer-assessee in this appeal.     

4. In course of hearing from both the sides, keeping in 

view the grounds advanced on behalf of the State and the orders passed 

by the assessing officer as well as the first appellate authority, it could 

be noticed that both the forums below have clearly and categorically 

mentioned in their respective orders regarding the works contract of the 

dealer-assessee with different agencies, the nature of works executed 

by it for different agencies alongwith gross amount received by it from 

those agencies in total. They have also assigned good reasons with 
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regard to the deductions which they allowed towards labour and service 

charges for different types of works executed by the dealer-assessee. 

They categorically reflected the amount of other deductions which were 

allowed in favour of the dealer-assessee on certain other counts in their 

respective orders. They had verified the books of account produced by 

the dealer before them and nothing could be inferred from their orders 

respectively to find that they had ever disbelieved those books of 

account or the same were rejected by them. The State-appellant though 

asserted that the order of assessment as well as the impugned order 

are totally silent about the ballast, chips and other materials supplied by 

the contractor yet failed to establish as to how and in which manners 

they both faulted in making their calculation towards determination of 

tax liability of the dealer-assessee. On the other hand the impugned 

order clearly reveals that the GTO of the dealer-assessee was 

determined on the basis of quantification of labour and service charges 

by way of adopting a graded scale and further the value of tax paid 

goods purchased from the registered dealers inside the State on 

payment of tax which were utilized in execution of works contract was 

also ascertained by them before the deduction on that score was 

allowed. The taxable turnover of the dealer-assessee for that period was 

also computed taking into account the above facts as well as the TDS in 

favour of the dealer-assessee. Then only the first appellate authority 
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found that the dealer was entitled to get a refund of `7,06,886.00 on 

due adjustment of the amount already paid by it by way of TDS. 

5. All these aforesaid facts were clearly reflected in the 

order of assessment in terms of account and subsequently checked and 

dealt with by the first appellate authority in course of his deciding the 

appeal preferred by the dealer before him. Therefore, no infirmity is 

noticed in the impugned order inviting interference by this Tribunal in 

this second appeal.  

6. In the result, the appeal is dismissed and the order 

passed by the first appellate authority is hereby confirmed. 

Dictated & Corrected by me, 

               Sd/-           Sd/- 

(Smt. Suchismita Misra)    (Smt. Suchismita Misra)        

    Chairman               Chairman 
      I agree,  

                  Sd/- 

              (Subrat Mohanty) 

           1st Judicial Member 
      I agree, 

             Sd/- 
        (Rabindra Ku. Pattnaik) 

          Accounts Member-III 
 

 

 

 

 
 


