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O R D E R 

 
 Assessee-dealer, as appellant has challenged the 

sustainability of a confirming order of assessment u/r.12(3) of the Central 

Sales Tax (Odisha) Rules, 1957 (hereinafter referred to as, the CST(O) 

Rules) resulted in demand of tax and penalty for the allegation of sale 

suppression/excess dispatch of goods. It is prayed for deletion of the 

demand under the head of tax and penalty as raised.  

2. In the instant case, the dealer was subjected to assessment 

on the basis of allegation like, excess/clandestine sale of goods detected 

extent to the excess dispatch through Railway Rake (RR). The case of the 

taxing authority is, dealer M/s. Narsingh Ispat Ltd. had booked 3 nos. of 

RR for dispatch/transportation of goods sold to M/s. KIC Metalicks Ltd., 
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Kolkata. As per the books of account, the dealer had shown to have 

effected CST sale of 5,000 MT of goods sent to consignee under three 

invoices on three dates with details of the invoice No., quantities, price, 

etc. more fully described herein below.  

Sl. 

No. 

To whom 

sold 

Quantity 

(in MT) 

Invoice No. Value Tax Total Remarks 

1 M/s. KIC 

Metallicks 

Ltd., 

Kolkata 

2118.820 1/12-13 

dt.02.08.2012 

42800164.00 856003.00 43656167.00 Against 

‘C’ Form 

2 do 2504.120 2/12-13 

dt.02.08.2012 

50583224.00 1011664.00 51594888.00 do  

3. do 377.060 3/12-13 

dt.04.08.2012 

7616612.00 152332.00 7768944.00 Do 

Total 101000000.00 2020000.00 103020000.00  

 

As per the table above, the dealer had dispatched goods of 377.060 MT 

vide invoice No. 3/12-13 dtd.04.08.2012. But on verification of the RR 

copy, it was found that, the dealer had actually sent extra quantity goods 

of Metallurgical coke of 2368.100 MT on the same rake bearing 

No.212007032 to consignee M/s. KIC Metaliks Ltd. As such, prima facie it 

was found that, the dealer, though shown to have dispatched 377.060 MT 

goods in his books of account but in actual, it had sent 1991.04 MT 

excess quantities of goods in the same rake surreptitiously. It was also 

found that, the dealer-consigner had paid the freight charges for entire 

amount of 2368.100 MT indicating thereby the goods belong to the dealer 

sent to consignee under the same and one RR. Consequent thereof, the 

assessing officer on acceptance of the AVR allegation, treated the excess 

quantity of goods sent as sale suppression-interstate sale, the balance tax 

liability was accordingly determined at Rs.20,20,000.00. Besides the tax 

liability, penalty u/r.12(3(g) of the CST(O) Rules to the tune of 

Rs.40,21,900.80 was also imposed, thereby the total demand against the 

dealer was raised at Rs.60,32,851.00. 

3. As against the findings and demand raised above, the dealer 

knocked the door of first appellate authority. Learned JCST, Jajpur 

Range, Jajpur Road as first appellate authority vide impugned order 

reiterated the findings of the assessing authority and as a consequence 

the order of assessment and demand as raised became confirmed.  
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4. Thereafter, felt aggrieved, the dealer called the order of the 

first appellate authority in question by way of this second appeal.  

5. It is contended by the appellant in its grounds of appeal that, 

the excess amount of goods to the tune of 1991.040 MT of Metallurgical 

coke was belonged to one M/s. Jai Balaji Industries Ltd. It was sent vide 

way bill dtd.09.08.2012 which is evident from the way bill dtd.09.08.2015 

issued under West Bengal VAT Rules, 2005. As the goods sent by the 

instant dealer was less in quantity, other dealer like M/s. Jai Balaji 

Industries Ltd. had also sent it’s goods in the same RR. The dealer being 

no way connected to the excess quantity of goods dispatched through the 

same rake, cannot held liable for sale suppression more to say the tax 

liability or penalty as determined. It is further contended that, the 

assessing authority and thereafter the first appellate authority has acted 

on surmises. It is without proper verification of the documents and 

without appreciating the provisions under law and ratios laid down by the 

authorities time to time the impugned order is passed. The authority 

below should have taken consideration the way bill which is a public 

document, the confirmation letter by M/s. Jai Balaji Industries Ltd. 

owning the excess amount of goods belongs to his unit, the assessment 

under OVAT Act relating to dealer for the self-same assessment period 

holding thereby no VAT purchase by the dealer. Further, the assessing 

authority should have and could have examined M/s. Jai Balaji 

Industries Ltd. or the concerned railway authorities related to the 

allotment of railway rake (RR) to the dealer, VAT assessment order etc. to 

know the truth, but, he in a whimsical manner treated the excess amount 

of goods as sale suppression by the dealer and levied tax and penalty 

illegally.  

6. The appeal is heard with Cross Objection from the side of the 

Revenue. Denying the claim of appellant, inter alia, the dealer has 

contended that, dispatch of 2368.100 MT of goods through RR against 

which freight charges were paid by the assessee dealer indicates entire 

consignment belong to the dealer. It has supported the impugned order, 

tax and penalty imposed there by as just and proper. 
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7. The questions struck for decision in this appeal are, 

(i) Whether the first appellate authority has committed wrong in 

confirming the order of assessing authority that, the dealer 

had dispatched the excess amount of goods in the same rake 

and thereby, the dealer is liable to pay tax as well as penalty 

for such sale suppression ? 

(ii) What order? 

8. At the cost of repetition, it is stated that, the allegation 

against the dealer in this case is, though it had shown to have dispatched 

goods to the tune quantity of 377.060 MT vide invoice No.3/12-13 

dtd.04.08.2012 under Railway Rake No.212007032 but in actual, it had 

sent a quantity of 2368.100 MT of goods. Thus, there was excess dispatch 

of 1991.040 MT goods by the dealer. The taxing authority based its 

finding on the RR booked by the consignor/the dealer, quantity of goods 

dispatched through the same RR and the fright paid by the dealer. On the 

other hand, the dealer’s claim is, it is evident from the way bill which is a 

public document that, the differential amount of goods sent under same 

RR belong to M/s. Jai Balaji Industries Ltd.  The confirmation letter from 

M/s. Jai Balaji Industries Ltd. who has admitted the fact of  1991.040 MT  

goods dispatched vide same RR belong to their unit indicates the dealer is 

not guilty of suppression.  

7(a). In the case in hand, taxing authority has stressed more on 

the freight charge for the booking of said RR. According to the Revenue, if 

the dealer’s and other dealers goods were also dispatched in the same 

rake, then there was no reason for the instant dealer to pay the entire 

freight charges. But it is not proved sufficiently, that the dealer has paid 

the entire amount of freight. On the other hand, no full proof document 

produced by the dealer to show that, M/s. Jai Balaji Industries Ltd. also 

paid his portion of freight. Learned Counsel for the dealer argued that, a 

positive inference can be drawn in favour of the dealer as the VAT 

assessment of the dealer does not reveal any local sale purchase. 

Conversely, learned Standing Counsel argued that, the dealer might have 

effected some interstate purchases or purchase in transit. So, because, 
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there was no VAT purchase, it also cannot be conclusively held that, the 

dealer had not dispatched the entire quantity of goods under the RR in 

question. 

7(b).  The other two documents like, the Govt. way bill and the 

confirmation letter issued by M/s. Jai Balaji Industries Ltd. are the 

important piece of documents in favour of the dealer. As per the way bill, 

M/s. Jai Balaji Industries Ltd. had sent 1991.040 MT of goods to M/s. 

Bengal Energy Ltd. under the RR No.212007032 dtd.04.08.2012. The said 

fact has been confirmed by M/s. Jai Balaji Industries Ltd. vide its letter 

dtd.14.08.2015 issued to the instant dealer. Invoice No.3/12-13 on the 

strength of which 377.060 MT goods were sent as claimed by the dealer 

was dtd.4.8.12. The same date when compared to the goods sent by M/s. 

Jai Balaji Industries Ltd. from way bill indicating the dispatch of goods 

through same RR it matched with each other. It indicates that the excess 

quantity of goods dispatched in the same rake not belong to the dealer 

but belong to M/s. Jai Balaji Industries Ltd. 

7(c). It is well settled that, where a party has evidential burden 

possesses positive and complete knowledge concerning existence of a 

particular fact, is called upon to adduce the evidence on the matter, the 

burden rests on him to produce evidence, the alleged fact became believed 

to be true unless disproved by the party having such knowledge or control 

over the evidence. Thereafter, if the said party has adduces such evidence, 

its probative effect is enhanced by the silence of opponent. In the case in 

hand when the dealer produced the invoice of West Bengal in the name of 

M/s. Jai Balaji Industries Ltd. and a letter of confirmation from the said 

dealer, in that event, the salience of the Revenue or by not asking any 

further evidence or on the other hand by not rejecting these documentary 

evidence as not genuine, the onus shifted on the Revenue remained not 

discharged duly. It is also well settled principle that, when both parties to 

a lis have led evidence, the onus of proof looses all importance and it 

became purely academic.  In the matter of Narayan Vrs. Gopal AIR 1960 

SC 100 followed.  



6 

 

 In the case in hand, from the discussion above, all the 

evidence and the submissions from either sides discussed above when 

weighed in totality, it is found that, the explanation given by the dealer 

supported by the way bill and letter from M/s. Jai Balaji Industries Ltd. 

carries more probative value in support of the dealer’s claim. The taxing 

authority has not rejected but also had not accepted these documents as 

genuine. The orders of both the authorities below are cryptic and non-

reasoned, under what circumstance the way bill should be discarded or 

should not be considered in favour of the dealer. The order passed in a 

slip shod manner just with the findings that, because RR was booked by 

the assessee-dealer and because possibly the entire freight was paid by 

the dealer, the excess quantity of goods dispatched through the same RR 

is belong to the dealer. Such a presumption is successfully rebutted by 

the dealer. So, this finding is not based on any conclusive proof. It is less 

an established fact more a surmised fact. On the other hand, it also can 

be said that, the taxing authority could have asked the dealer for other 

kind of evidences to their satisfaction. When the evidence led are not 

rejected and when the dealer is not asked for any other kind of evidence 

in support of his claim but, when the authority has only acted upon 

mechanically on the report, then it can be said that, the authority has not 

acted not in accordance to law then, any findings based on such surmises 

and conjectures without any basis is not sustainable. Be that as it may, it 

can be said that, the impugned order need to be interfered with. 

Accordingly it is ordered. 

 The appeal is allowed on contest. The impugned order is set 

aside. The dealer is not liable to pay tax and penalty on the 1991.040 MT 

goods dispatched in RR No.212007032. 

 
Dictated & corrected by me, 

 

            Sd/-           Sd/- 

      (S. Mohanty)                           (S. Mohanty) 
1st Judicial Member                 1st Judicial Member 

 


