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O R D E R 

 
 

 This appeal is directed against the order dtd.14.03.2016 passed 

by the learned Addl. Commissioner of Sales Tax, Odisha, Cuttack 

(hereinafter referred to as, the learned ACST) in Appeal Case No. 

AA/JCST/JR/104/2014-15, wherein and whereby he has allowed the first 

appeal in part by reducing the balance tax demand and penalty to 

Rs.33,276.00 from Rs.7,26,780.00 raised by the learned Deputy 

Commissioner of Sales Tax, Barbil Circle, Barbil (hereinafter referred to as, 

the learned DCST) in an assessment u/s.43 of the Orissa Value Added Tax 

Act, 2004 (hereinafter referred to as, the OVAT Act) in respect of the 

respondent-dealer for the assessment period from 01.10.2009 to 31.10.2009. 

2. The respondent-dealer is a trader of iron ore fines and in course 

of business transaction it used to sale the goods inside as well as outside 

the State of Odisha. Basing upon a tax evasion report bearing No.2 
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dtd.30.11.2009 submitted by the Sales Tax Officer, Investigation Unit, 

Jajpur Road, the learned DCST initiated a proceeding u/s.43 of the OVAT 

Act against the respondent-dealer for its assessment for the period from 

01.10.2009 to 31.10.2009 and issued a notice to appear and to produce the 

books of account and in response to the notice, the proprietor of the 

respondent-dealer firm appeared and produced the books of account which 

were duly been examined. As per the allegation of the tax evasion report, 

basing upon the recovery of two shifting challans and copy of one siding 

register from the drivers of truck bearing Regd. No.OR-09H-6494 and Regd. 

No. OR-09J-9366 on 09.10.2009 by the Special Commissioner of 

Commercial Taxes, Enforcement, Orissa, the STO, Investigation Unit, Jajpur 

Road and Enforcement Range, Balasore along with some other officials 

conducted a raid in the office-cum-business premises of the respondent-

dealer situated at Airtel Point, Barbil on the next date i.e. on 10.10.2009 

and recovered some incriminating documents showing out of account sale of 

5089.506 MT of iron ore fines valued at Rs.60,56,512.00 on its part during 

the assessment period in question. On verification of the recovered 

documents, it was found out by the visiting officials that, the respondent-

dealer has not accounted for purchase of 41.500 MT of iron ore fines and as 

such the same was held to be out of account sale. Similarly, on verification 

of the mining returns in form-E furnished by the respondent-dealer, it was 

found out by the visiting officials that, the stock position mentioned therein 

was not tallied with the stock position found out on the date of visit i.e. on 

10.10.2009. Basing upon the incriminating documents and the mining 

returns furnished by the respondent-dealer, the visiting officials calculated 

the balance stock position of iron ore fines as on the date of visit to be 

5569.846 MT against which, the respondent-dealer produced two stock 

registers, one for Deojhar siding (Orissa) and another for Badjamda siding 

(Jharkhand) showing stock of 521.840 MT and 2511.138 MT respectively. 

But, finding that Badjamda siding (Jharkhand) has not been incorporated as 

an additional place of business in the registration certificate of the 

respondent-dealer and further finding that the respondent-dealer could not 

be able to produce any document showing interstate movement of goods, the 



3 

 

visiting officials did not accept the stock of 2511.138 MT of iron ore fines 

available at Badjamda siding (Jharkhand) and submitted their report 

showing sale suppression of 5089.506 MT of iron ore fines on consideration 

of the stock of 521.840 MT of iron ore fines available at Deojhar siding 

(Orissa) valued at Rs.60,56,512.00 and during assessment when the 

allegation of sale suppression leveled in the tax evasion report was 

confronted to the proprietor of the respondent-dealer, he denied the same in 

toto and submitted that 41.500 MT of iron ore fines has not been received by 

them at the Badjamda siding (Jharkhand) from the concerned transporter as 

the same is loss in transit. As regard the allegation of sale suppression of 

5048.006 MT of iron ore fines, he submitted that, there was some 

unintentional misrepresentation of fact in the mining returns and they have 

submitted the correct position as on 01.07.2009 as 1918.995 MT of goods 

and purchase and sale of 28361.810 MT and 27006.464 MT of goods 

respectively up to 10.10.2009 and as such the balance stock of goods on 

that day comes to 3274.341 MT. He further submitted that, 521.840 MT and 

2511.138 MT of goods respectively were available at Deojhar siding (Orissa) 

and Badjamda siding (Jharkhand) giving shortage of 241.363 MT of goods 

on account of ground loss. As per him, they have already filed an 

amendment petition in the prescribed form before the Registering Authority, 

Jajpur Range, Jajpur on 12.08.2008 for incorporation of the additional place 

of business at Badjamda, Jharkhand which has not been given effect till 

date. On hearing the contention of the respondent-dealer and on 

examination of the books of account and the other relevant documents, the 

learned DCST found out that, it has failed to substantiate its contention 

relating to the transit loss of 41.500 MT of iron ore fines by producing 

convincing evidence. Similarly, he also found out that on demand the 

respondent-dealer could not be able to produce the Govt. way bills for 

movement of goods from the State of Orissa to outside. As the respondent-

dealer has furnished incorrect information before the mining authorities and 

as Badjamda, Jharkhand is not an additional place of its business as per 

the registration certificate, the learned DCST further found out that, the 

respondent-dealer is involved in clandestine business activities and as such 
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he rejected its books of account by accepting the allegation of the tax 

evasion report as true and genuine and determined the escaped turnover to 

be Rs.60,56,512.00 as suggested therein and levied tax thereon at the 

appropriate rate of 4% which came to be Rs.2,42,260.00. Then, he also 

imposed a penalty of Rs.4,84,520.00, equal to twice of the tax demand 

u/s.43(2) of the OVAT Act and as such both the tax demand and penalty 

came to be Rs.7,26,780.00 in total, to be paid by the respondent-dealer.  

3. After the assessment, being aggrieved with the order of the 

learned DCST, the respondent-dealer preferred an appeal before the learned 

ACST bearing Appeal Case No. AA/JCST/JR/104/2014-15. On hearing and 

on consideration of the materials available on record, the learned ACST 

found out that, though the respondent-dealer has failed to substantiate its 

claim of transit loss of 41.500 MT and ground loss of 241.363 MT of iron ore 

fines, it has substantiated its claim of stock of 2511.138 MT of iron ore fines 

stored at its additional place of business i.e. Badjamda railway siding 

(Jharkhand), which has duly been accounted for and accordingly he 

recomputed the tax liability of the respond-dealer and the same resulted in 

reduction of the balance tax demand and penalty to Rs.33,276.00 from 

Rs.7,26,780.00 as raised earlier by the learned DCST. Thus, being aggrieved 

with such finding and order arrived at by the learned ACST, the Revenue as 

appellant has preferred this second appeal. 

4. Cross objection has been filed by the respondent-dealer 

supporting the order of the learned ACST. 

5. Heard both the sides. The learned Standing Counsel appearing 

for the appellant-Revenue submitted that, though the respondent-dealer has 

failed to clarify the allegation of out of account sale of 2511.138 MT of iron 

ore fines leveled in the tax evasion report by producing clear and convincing 

evidence, the learned ACST has arrived at a wrong conclusion contrary to 

the conclusion arrived at by the learned DCST and as the order passed by 

the learned ACST is totally erroneous, the same is liable to be set aside and 

the order passed by the learned DCST being proper and justified, the same 

is liable to be restored. On the other hand, the learned Counsel appearing 
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for the respondent-dealer supported the order of the learned ACST and 

urged for dismissal of the appeal.  

6. Perused the orders passed by both the learned forums below 

and the other materials available on record. From the materials on record, it 

is seen that, upon recovery of two shifting challans and copy of one siding 

register from the drivers of truck bearing Regd. No.OR-09H-6494 and Regd. 

No.OR-09J-9366 on 09.10.2009 by the Special Commissioner of Commercial 

Taxes, Enforcement, Orissa, the STO, Investigation Unit, Jajpur Road and 

Enforcement Range, Balasore along with some other officials conducted a 

raid in the office-cum-business premises of the respondent-dealer situated 

at Airtel Point, Barbil on 10.10.2009 and recovered some incriminating 

documents showing out of account sale of 5089.506 MT of iron ore fines 

valued at Rs.60,56,512.00 and on verification of the recovered documents in 

detail, they found out that, the respondent-dealer has not accounted for 

purchase of 41.500 MT of iron ore fines and as such the same was held to 

be out of account sale. Similarly, on verification of the mining returns in 

form-E furnished by the respondent-dealer they found out that, the stock 

position mentioned therein was not tallied with the stock position found out 

on the date of their visit i.e. on 10.10.2009. Basing upon the incriminating 

documents and the mining returns furnished by the respondent-dealer, the 

visiting officials calculated the balance stock position of iron ore fines as on 

the date of visit of 5569.846 MT against which the respondent-dealer 

produced two stock registers, one for Deojhar siding (Orissa) and another for 

Badjamda siding (Jharkhand) showing stock of 521.840 MT and 2511.138 

MT respectively. But, finding that Badjamda siding (Jharkhand) has not 

been incorporated as an additional place of business in the registration 

certificate of the respondent-dealer and further finding that the respondent-

dealer could not be able to produce any document showing interstate 

movement of goods, the visiting officials did not accept the stock of 

2511.138 MT of iron ore fines available at Badjamda siding (Jharkhand) and 

submitted their report showing sale suppression of 5089.506 MT of iron ore 

fines on consideration of the stock of 521.840 MT of iron ore fines available 

at Deojhar siding (Orissa) valued at Rs.60,56,512.00. During assessment, 
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on examination of the materials available on record, the learned DCST found 

out that, the respondent-dealer could not be able to substantiate the 

allegation of the tax evasion report relating to its claim of transit loss of 

41.500 MT and ground loss of 241.360 MT of iron ore fines and accordingly 

held the same to be suppression on its part. On further consideration of the 

materials available on record, the learned ACST confirmed the finding and 

order arrived at by the learned DCST in this regard at the first appeal stage. 

But, so far as the allegation of sale suppression of 2511.138 MT of iron ore 

fines is concerned, the respondent-dealer raised the contention that, the 

same was being stood in its additional place of business situated at 

Badjamda railway siding (Jharkhand) and the same has duly been 

accounted for by it. But, finding certain contradictory figures in between the 

books of account and the earlier returns and further finding the non-

incorporation of the Badjamda railway siding (Jharkhand) as the additional 

place of business in its registration certificate and non-availability of the 

Govt. way bills relating to interstate transportation of the goods, the learned 

DCST did not accept the claim of the respondent-dealer. But, subsequently 

at the first appeal stage, the learned ACST further examined the entire 

materials in great detail and found out that, though the respondent-dealer 

has taken a plea that, there is no discrepancy in the stock of iron ore fines 

and the stock discrepancy pointed out has been stored in its additional 

place of business situated at Badjamda railway siding (Jharkhand) and it 

has already applied for incorporation of that place in the registration 

certificate as its additional place of business since the year 2008, the visiting 

officials did not proceed to visit that place to examine the genuineness of its 

plea. Similarly, the learned ACST also found out that, the respondent-dealer 

has purchased 2511.138 MT of iron ore fines from MISL, Roida and has 

lifted the same from Roida mines to store it at Badjamda railway siding 

(Jharkhand) after transportation, vide authenticated transit pass (booklet) 

bearing No.11169 to Sl. No.11180 issued by the Deputy Director of Mines, 

Joda. Not only that, the learned ACST also examined the detail of the transit 

permit, transit pass, statement of purchase and sale of goods and found out 

that, the respondent-dealer has substantiate its plea of stock of 2511.138 
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MT of iron ore fines at its additional place of business situated at Badjamda 

railway siding (Jharkhand). On further consideration of the entire materials 

available on record including the documents relied upon by the learned 

ACST, it can clearly be said that, the finding and order arrived at by the 

learned ACST relating to the allegation of sale suppression of 2511.138 MT 

of iron ore fines on the part of the respondent-dealer as leveled in the tax 

evasion report is a plausible one and is based upon convincing and 

trustworthy evidence. As the learned ACST has considered the materials on 

record in great detail and has arrived at a just conclusion, I am of the 

opinion that, the order passed by him needs no interference. Hence, the 

appeal is liable to be dismissed being devoid of merit. The cross objection is 

also to be disposed of accordingly.  

Dictated & corrected by me, 

 
                Sd/- 

            1st Judicial Member, 

       Odisha Sales Tax Tribunal 
 

P.C. Pathy,  
Accounts Member-I 

 
7. On careful observation of the impugned order of (ld. Addl. CST) 

as well as the order of the assessing authority (ld. DCST) and the grounds of 

appeal filed by the State, it is revealed that the dealer-respondent has failed 

to produce any evidence i.e. waybill showing movement of goods from 

Odisha to outside the State as observed by the Ld. DCST but the ld. Addl. 

CST i.e. the first appellate authority without cross examining the same 

simply stated that the Intelligence Officials has not visited Barajamda 

Railway siding for physical verification of stock of goods claimed to have 

stocked at Barajamda Railway siding that is the additional place of business 

at Gaongutu (plot no.1720), Barajamda, west Singbhum, Jharkhand The ld. 

first appellate authority has further stated that mere denial of claim of the 

dealer without proper verification cannot be a valid ground to level allegation 

for sale out of account. “Thus, allegation of stock of goods sold out of 

account for 2511.13MT is not substantiated and enhancement of turnover 
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to this count is deleted”. It is not out of place to make a mention here that 

the place Barajamda, west Singbhum is in the State of Jharkhand. There is 

no proof whatsoever that there is additional place of business of the dealer-

respondent located at Barajamda which is beyond the purview of 

jurisdiction of investigating authority of our State to conduct necessary 

verification without knowledge of the competent authorities of the State of 

Jharkhand. The State has also in the grounds of appeal invoked the 

provisions contained u/s. 95 of the OVAT Act. A registered dealer under the 

Odisha VAT Act cannot have additional place of business or godown in 

another State without permission of competent authority of that State. As 

the dealer has not acted in accordance with the statutory obligation and has 

furnished incorrect information relating to purchase, sale and stock of 

materials to the prescribed authority the same were not considered by the ld. 

DCST as assessing authority. The grounds taken by the dealer-respondent 

before the assessing authority that  the allegation that there was no Branch 

at Barajamda is not correct and the amendment petition in prescribed form 

filed before the registering authority Jajpur Range, Jajpur on 12.08.2008 for 

incorporation of additional place of business at Barajamda which has not 

been given effect till date. At the time of hearing before the Bench the ld. 

Advocate on behalf of the dealer-respondent produced a photo-copy of 

Registration Certificate issued in favour of dealer-assessee by the DCST, 

Barbil Circle, Barbil. On perusal of the Registration Certificate it is noticed 

that it is not the additional place of business but godown of the dealer-

assessee which is situated at Barajamda, Jharkhand. From the order of the 

assessment passed by the ld. DCST it could not be justified by the dealer-

assessee as to why no waybills have been utilised for transportation of goods 

to outside the State and it was also admitted before the ld. DCST at the time 

of hearing for assessment that the dealer-respondent was not authorised by 

the competent authorities i.e. mining departments of respective States to 

store minerals at Deojhar and Barajamda at the relevant time. 

8. In view of the above facts, it is crystally clear that the order 

passed by the ld. first appellate authority is not just and proper. He has not 

properly applied his mind while disposing first appeal by ignoring the points 
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raised in the contents of tax evasion report as well as the findings recorded 

in the order by the ld. assessing authority i.e. ld. DCST, Barbil Circle, Barbil. 

9. Therefore, the appeal of the State, in the fitness of the things, is 

to be allowed and the impugned order is to be set aside and the assessment 

order passed by the ld. DCST deserves to be restored. 

Dictated & corrected, 

                 Sd/-              Sd/- 

     Accounts Member-I,              Accounts Member-I,  
Odisha Sales Tax Tribunal    Odisha Sales Tax Tribunal 

 

10. In view of the conflicting views, the matter is referred to be put 

up before the Hon‟ble Chairman for necessary action. 

Dictated & corrected, 

 
 Sd/-        Sd/- 
      1st Judicial Member,              1st Judicial Member,  

Odisha Sales Tax Tribunal    Odisha Sales Tax Tribunal 
 
 

     I agree, 
         Sd/- 

                Accounts Member-I, 
          Odisha Sales Tax Tribunal 
 

 

 

 

  
 


