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O R D E R 

 
 This appeal is directed against the order dated 

31.10.2012 passed by the Joint Commissioner of Sales Tax, Balasore 

Range, Balasore (in short, “first appellate authority”) in First Appeal 

Case No. AA- 14/BA- 2012-2013 (VAT) allowing the appeal preferred by 

the dealer-assessee challenging the order of assessment done by the 

Sales Tax Officer, Balasore Circle, Balasore (in short, „assessing officer‟) 
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u/S. 43 of the Odisha Value Added Tax Act, 2004 (in short, „OVAT Act‟) 

pertaining to the tax period 31.08.2007 to 30.09.2010.  

2. The facts as revealed from the case record, in brief, 

are that the dealer-assessee M/s. IRC Tubes which is a Unit of IRC 

Logistics Ltd. at Somnathpur Industrial Estate, Balasore was assessed 

for the tax period from 31.08.2007 (i.e. from the date of its 

registration) to 30.09.2010. This dealer is a manufacturer of rubber 

tubes and flaps and for this purpose it gets raw materials from M/s. 

Birla Tyres as per their mutual agreement dated 16.04.2007 and after 

manufacturing the aforesaid articles it supplies the finished products to 

M/s. Birla Tyres in compliance of all the terms and conditions of their 

relevant agreement. This Unit was inspected by the Enforcement Wing, 

Balasore Range, Balasore on 30.09.2010 and a report regarding sale 

suppression of `17,23,47,416.00 by this dealer was submitted by them. 

Accordingly a notice was issued to the dealer in Form VAT-307  for 

assessment of its business concern u/S. 43 of the OVAT Act. Pursuant to 

aforesaid notice the dealer appeared before the assessing officer 

through its Counsel and also produced its books of account consisting of 

purchase register, purchase vouchers, delivery challans, utilization of „C‟ 

forms and way bills which were examined by the assessing officer in 

detail with reference to the allegations made against it (the dealer) by 

the Enforcement Wing, Balasore Range, Balasore. On verification the 
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assessing officer could find that the instant dealer being a Limited 

Company was registered under the Companies Act as well as under the 

OVAT Act, CST Act and OET Act. It had applied for registration to 

manufacture tubes and flaps and accordingly it obtained a registration 

certificate to that effect. It was also noticed by the assessing officer that 

the dealer had regularly supplied its finished products to M/s. Birla Tyres 

as per their mutual agreement and further M/s. Birla Tyres was also 

supplying the raw materials required for specific quantity of tubes and 

flaps produced by the dealer‟s Unit. As such the dealer-Company though 

purchased raw materials from its sources yet did not collect any tax 

against sale of its finished products to M/s. Birla Tyres on the pretext of 

its entire manufacturing process being a „job work‟ only. This was the 

main thrust for the assessing officer to conclude regarding suppression 

of sale by the dealer-assessee and ultimately to fix the dealer with a 

liability for making payment of tax amounting to `1,82,54,844.00 and 

penalty thereupon as envisaged u/S. 43(2) of the OVAT Act amounting 

to `3,65,09,688.00.  

 Being aggrieved by this order of assessment, the 

dealer preferred an appeal against the same before the first appellate 

authority on the grounds that M/s. Birla Tyres had supplied raw 

materials to the instant dealer all the times i.e. from the stage of its 

supplying the finished products to the said Company (M/s. Birla Tyres) 
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pursuant to their mutual agreement. There was absolutely no transfer of 

property held between them in this manufacturing process undertaken 

by the dealer-assessee since the property always belonged to M/s. Birla 

Tyres and the instant dealer-assessee had undertaken the „job work‟ 

only to manufacture the finished products as per their agreement by 

utilizing the raw materials supplied to it by M/s. Birla Tyres. Not only 

that M/s. Birla Tyres besides supplying the raw materials for conversion 

of those into rubber tubes and flaps had also provided the technical 

specifications following which the instant dealer had converted those 

raw materials into finished products. Therefore, the entire transaction 

held between them did not qualify to be termed as „sale‟ as defined u/S. 

2(45) of the OVAT Act and consequentially the payment made to the 

instant dealer for this conversion of raw materials into finished products 

could not be taken as „sale price‟ for imposition of tax and penalty on it 

(the dealer-assessee). Considering all these grounds as advanced on 

behalf of the dealer and on perusal of relevant documents including the 

mutual agreement between the instant dealer and M/s. Birla Tyres as 

well as on examination of the transactions held between them during 

that relevant period the first appellate authority held that the assessing 

officer though assumed that the instant dealer besides receiving raw 

materials from M/s. Birla Tyres had also procured some raw materials 

from its own source and delivered the finished products to M/s. Birla 
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Tyres manufactured out of those raw materials yet could not detect 

exactly the quantitative sale suppression on which a demand could be 

sustained. The reporting officer of the Enforcement Wing as well as the 

assessing authority imposed tax on the amount received towards 

conversion charges treating the same as sale price which was not in 

conformity with the provisions of law as well as in the facts and 

circumstances of the case. Further the Commissioner of Sales Tax 

(Odisha) while disposing the stay revision petition also observed that 

the demand has been raised by disallowing the job work effected by the 

petitioner and treating it as a sale. Therefore, the first appellate 

authority concluded that there was no sale of tubes and flaps and thus 

there was no tax liability on that score. Thus, he allowed the appeal and 

set aside the order of assessment entirely. 

3. The State being aggrieved with the aforesaid order of 

the first appellate authority brought this appeal on the grounds that the 

impugned order is absolutely erroneous, arbitrary and bad in law. The 

dealer-Company M/s. IRC Tubes had filed returns without disclosing the 

payments which it had received from M/s. Birla Tyres. Since the dealer 

was registered under the OVAT Act and Rule 34 of the OVAT Rules 

provides that every registered dealer shall file return for each tax period 

in Form VAT-201 even showing the amount exempted from its tax 

liability, M/s. IRC Tubes (the instant dealer) with the intention of 
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concealing the exact amount of payment which it had received from 

M/s. Birla Tyres during the relevant period had omitted the same in its 

return only with the intention to evade payment of tax for that period. 

The agreement executed between M/s. IRC Tubes and M/s. Birla Tyres 

reveals that M/s. IRC Tubes has been described everywhere as the 

supplier and M/s. Birla Tyres has been described as the purchaser. The 

dealer-Company tried to mislead the assessment proceeding taking 

advantage of the DIC certificate issued in its favour even though in the 

said DIC certificate there is no mention of „job work‟ undertaken by the 

dealer-assesee and as such the present dealer is a manufacturer and 

seller of the tubes and flaps. In such circumstances the sale of finished 

products by this dealer-assessee in favour of M/s. Birla Tyres has to be 

considered/treated as sale transactions between them and as such the 

sale proceeds received by the dealer-assessee should be brought under 

its tax liability. Learned Addl. Standing Counsel (CT) for the State, 

therefore, urged before the Court to set aside the impugned order and 

confirm the order of assessment passed against the dealer-assessee in 

the instant case.  

4. The dealer-respondent in the present appeal has filed 

its cross-objection contending therein that the Joint Commissioner of 

Sales Tax, Balasore Range, Balasore (the first appellate authority) after 

considering all the facts and materials available on record alongwith 
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copy of agreement executed by the dealer-assessee with M/s. Birla 

Tyres has rightly concluded that the dealer-assessee is only a job 

worker and engaged in conversion of raw materials into finished 

products when those materials are supplied by M/s. Birla Tyres all the 

times. The ownership of the goods supplied to the dealer-assessee 

always lies with M/s. Birla Tyres and the dealer-assessee being a job 

worker only had supplied the finished products to M/s. Birla Tyres. The 

transactions held between them in the aforesaid manner thus lack the 

element of a sale transaction between them in terms of Sec. 2(45) of 

the OVAT Act. M/s. Birla Tyres while fixing the conversion charges had 

considered certain factors such as cost of labour, cost of power, interest 

on capital employed and/or borrowed, discharge of all statutory dues on 

account of ESI, Provident Fund, Gratuity, electricity charges, telephone 

and other charges, security, insurance and all other incidental expenses 

for manufacture of the finished products and then determined the 

conversion charges to be paid to the dealer-assessee. Therefore, the 

dealer-assessee had not reflected that amount in its returns submitted 

for the relevant period. The State emphasized on the terms „seller‟ and 

„purchaser‟ respectively used in their mutual agreement to bring the 

transactions held between them as sale and purchase but nothing of 

that sort had happened between them during the relevant period. On 

the other hand, a thorough scrutiny of the agreement between the 
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parties would clearly reveal that M/s. Birla Tyres supplied raw materials 

to this dealer-assessee for manufacturing of tubes and flaps which were 

again supplied to M/s. Birla Tyres as intended finished products. The 

first appellate authority on examining the agreement in question 

between the parties concerned as well as other documents came to a 

right conclusion that the transactions held between the dealer-assessee 

and M/s. Birla Tyres could not be termed as sale and as such set aside 

the order of assessment. Learned Counsel appeared on behalf of the 

dealer-assessee, therefore, urged before the Bench not to disturb the 

impugned order.  

5. In course of hearing argument learned Addl. Standing 

Counsel (CT) appearing on behalf of the State read out the contents of 

the agreement executed between the dealer-assessee and M/s. Birla 

Tyres in order to bring to the notice of the Bench that the description 

given in the said agreement clearly indicate the relationship between 

the parties to the agreement as seller and purchaser only. The first 

appellate authority nowhere tried to find out as to what was the 

conversion charges and the sale price received by the dealer-assessee 

in the transactions made by it during the relevant period. The first 

appellate authority should have determined the components of sale 

price and conversion charges by examining separately each of the 

transactions held in the manufacturing Unit of the dealer-assessee 
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during the relevant period. So, there was sale suppression by the 

dealer-assessee which brought it within the purview of Sec. 43 of the 

OVAT Act and as such the assessing officer had rightly determined its 

tax liability as well as the penalty which he imposed on it for that 

relevant tax period. 

6. In reply learned Counsel appearing on behalf of the 

dealer-assessee vehemently opposed the contention of the State and he 

also besides filing a written note of submission sought the indulgence of 

the Bench to go through the aforesaid agreement between the parties 

again. He pointed out the relevant portions of the order passed by the 

first appellate authority to apprise this Bench as to how the first 

appellate authority quite painstakingly looked into all the details 

pertaining to the transactions held between the dealer-assessee with its 

principal M/s. Birla Tyres and how there was no element of sale in the 

transactions held between them during the relevant period. Learned 

Counsel for the dealer-assessee further contended that the assessing 

officer and the first appellate authority have assigned their respective 

reasons while coming to their own conclusions in the matter but the 

finding of the first appellate authority seems to be legally justified in the 

facts and circumstances of the case. He thus urged before the Bench not 

to disturb the same. 
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7. The assessing officer‟s finding revealed that he 

considered the transactions made by the dealer with M/s. Birla Tyres as 

nothing but sale transactions whereas the first appellate authority took 

a view that since M/s. Birla Tyres had retained the ownership of all the 

materials including the raw materials given to the instant dealer for 

production and conversion as per their agreement there was no transfer 

of property by the dealer. On a bare perusal of the impugned order it 

could be gathered that the first appellate authority has dealt with very 

minutely all the transactions held between the dealer-assessee with its 

principal during the relevant period in terms of a mutual agreement 

between them which revealed nothing else but supply of raw materials 

to the dealer-assessee by M/s. Birla Tyres for manufacturing of the 

finished goods by it in accordance with the specifications given by the 

supplier of raw materials i.e. M/s. Birla Tyres and further dispatch of 

scraps by the dealer-assessee to M/s. Birla Tyres, in all exact quantities. 

In such circumstances when the documents maintained by the dealer-

assessee are found to be quite clear in revealing the mode of 

transactions held between it and M/s. Birla Tyres and it is also found 

that as per certain clauses in their mutual agreement the dealer-

assessee had to deliver the finished products to M/s. Birla Tyres only 

and M/s. Birla Tyres at all times would retain the ownership of all the 

materials including raw materials given to the dealer-assessee for 
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production/conversion, the conclusion drawn by the Enforcement Wing 

and also the assessing officer that there was sale of finished products by 

the dealer-assessee in favour of M/s. Birla Tyres was absolutely 

misconceived by both of them. Learned first appellate authority has 

rightly interpreted the terms and conditions of their (parties concerned) 

mutual agreement to find that there was absolutely no sale transaction 

held between the parties concerned and as such the amount received by 

the dealer-assessee could be taken as only conversion charges and not 

sale price. Therefore, the finding of the first appellate authority that no 

tax liability can be thrust upon the dealer-assessee in the instant case 

when there is no proof that the dealer had received the amount in 

question as sale price has to be maintained by this forum.  

8. In the present appeal after perusing the order of 

assessment as well as the impugned order and the decisions cited by 

learned Counsel for the dealer rendered in the case of State of Odisha 

Vs. Nava Bharat Ferror Alloys Ltd. (STREV No. 28/2002 decided on 

06.12.2013) and in the case of Prestige Engineering (India) Ltd. Vs. 

Collector, Excise, Meerut, reported in 1994 (73) ELT 497 (SC), it can be 

gathered that the conversion charges cannot be treated as the sale price 

and when there is no transfer of property in goods involved in the 

transactions held by the dealer-assessee with the principal dealer except 

execution of certain works contract, the charges received by it (the 
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dealer) for that works contract cannot be treated as „sale‟ so as to 

attract levy of tax under the OVAT Act. Accordingly we do not find any 

infirmity in the impugned order so as to interfere with the same in this 

appeal.  

9. In the result, the appeal is dismissed. The cross-

objection is disposed of accordingly.  

Dictated & Corrected by me, 

              Sd/-            Sd/- 

(Smt. Suchismita Misra)    (Smt. Suchismita Misra)        

    Chairman               Chairman 
    I agree,  

               Sd/- 
            (Subrat Mohanty) 

           1st Judicial Member 
      I agree,  

              Sd/- 

       (Rabindra Ku. Pattnaik) 
        Accounts Member-III 

 

 

 

 


