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O R D E R 
 
 

 

 This second appeal is against a confirming order of the First 

Appellate Authority, Bhubaneswar Range, Central Zone, Orissa, Cuttack 

(hereinafter referred to as, the FAA) passed in Appeal Case No. AA-22/2006-

07, whereby the under pricing of goods determined in a audit assessment 

u/s.42 of the Orissa Value Added Tax, 2004 (hereinafter referred to as, the 

OVAT Act) by the assessing officer and raising tax due as well as penalty 

thereby confirmed. 
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2. The assessee-dealer was subjected to audit assessment for the 

tax period 01.04.2005 to 30.06.2006. On the basis of audit visit report with 

the allegation of under pricing of betel nuts and tax evasion thereby. The 

assessing authority in course of the assessment compared the sale price of 

the assessee-dealer that of with the sale price of another registered dealer 

Premchand Behera of Bhadrak circle and then came to a conclusion that 

the instant dealer has shown less sale price with an intention to evade tax. 

It is found that, the dealer has shown average purchase price per k.g. at 

Rs.50.51 purchases from Maharashtra and Rs.59.42 against the purchases 

from Cuttack and shown the sale price at Rs.52.63 for the period 2005-06 

and Rs.57.46 in April to June, 2006. The prevailing market price as 

ascertained from the similar dealer shows the sale price as Rs.85.00 per k.g. 

The audit officer suggested the average sale price of the instant dealer 

should be taken at Rs.75.00. The explanation of the dealer like the dealer’s 

document shows the exact purchase price and sale price in view of the four 

numbers of competitors dealing similar business, the dealer had to sale the 

goods in less price. The goods/betel nuts of the dealer remained unsold and 

got damaged, so it was sold in low price. Further, when the dealer has 

shown the purchase price at Cuttack then there was no reason to accept the 

market price at Rs.75.00 as suggested by the audit team. All these pleas of 

the dealer was turned down while comparing the sale price and purchase 

price of the similar dealer in the market and the suggestion of the audit 

team was accepted that the sale price of the betel nut was determined at 

Rs.75.00 on application of the best judgment principle. As a result, the GTO 

and TTO was re-determined by enhancing the TTO to Rs.52,88,396.00 i.e. 

as per the sale price at Rs.75.00 per k.g. It was tax @ 4% calculated to total 

tax due at Rs.2,11,536.00. The dealer having paid tax at Rs.1,32,487.00 the 

balance tax due was calculated at Rs.60,662.00 after allowing the set off of 

Rs.18,387.00 besides the balance tax due penalty i.e. twice of the balance 

tax due as per Sec.42(5) was also levied and as a result the total demand 

became to Rs.1,81,986.00.  



3 

 

3. As against the assessment and demand raised by the order of 

assessing authority, the dealer knocked the door of the first appellate 

authority challenging the sustainability of the order of the assessing 

authority. The first appellate authority in turn reiterating the view taken by 

the assessing authority confirmed the order of the assessing authority. As a 

result, the demand of tax and penalty remained undisturbed. On this 

backdrop, the dealer has filed this second appeal. It is contended by the 

dealer-appellant that the first appellate authority has not taken into 

consideration the explanation of the dealer. The first appellate authority has 

not passed any speaking order dealing all the ground taken by the dealer 

before him. Moreover, besides the dealer has challenged the jurisdiction of 

the assessing authority in the case in hand. That the ACST (LTU) had 

assumed jurisdiction to initiate and complete audit assessment in absence 

of notification issued under OVAT Rules, 2005 before completion of audit 

assessment, so the entire assessment order should be vitiated and matter 

should be remitted back to the assessing authority of the order of the 

Hon’ble High Court passed in W.P.(C) No.3416/2008 in case of M/s. Balaji 

Store vrs. Sales Tax Officer.  

4. The appeal is heard without cross objection from the side of the 

Revenue. In the final hearing of the appeal vehemently heard on two points 

to challenge the order impugned. The learned counsel argued that the first 

appellate authority has not dealt with the grounds taken before him and 

mechanically echoed the view of the assessing authority and the assessment 

is bad in law as it is done by authority having no jurisdiction at relevant 

point of time. Per contra, learned Standing Counsel Mr. Agrawal argued that 

the dispute in question is a question of fact that relates to the under pricing 

by the assessee-dealer and the assessing authority has duly taken 

consideration of the similar dealer in the market and on application of the 

best judgment principle, reasonable guess work and taking cue from the 

return of the other dealer from the same market as the sale price of the 

dealer at Rs.75.00 i.e. in consonance to the suggestion by the audit team. 

So, such subjective satisfaction by the assessing authority which is affirmed 
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by the first appellate authority should not be disturbed basing on mere 

submission of the dealer that the dealer had actually sold the betel nut in a 

stiff competition in the market and other grounds like low quality of the 

goods etc. It is found that the present dealer belongs to Bhadrak area and 

the assessing authority has taken consideration of another dealer of 

Bhadrak area for the purpose of ascertaining the actual price of the betel 

nut in the market. That the claim of the dealer is the assessing authority 

and then the first appellate authority has committed wrong while comparing 

the sale/purchase statement of a retail dealer Premchand Behera with the 

instant dealer who is a wholesale dealer. I have hesitation to hold that the 

method adopted by the assessing authority is necessarily one of the method 

to ascertain the allegation of under pricing. But, for the purpose it is to be 

seen that the other dealers whose sales/purchase statement is taken into 

consideration belong to the same place having same area of operation. Here 

the assessing authority took one example that the said dealer as a retail 

dealer. In that event I am of the view that the assessing authority should 

have taken consideration of more than one wholesale dealers of the same 

locality only when such dealers are not available then he can rely on the 

retail dealers. On that score, it is believed that the matter should be 

determined afresh by the assessing authority and the assessing authority to 

take consideration of similar wholesale dealers of the same locality to 

ascertain the average sale price and under pricing if any by the assessee-

dealer.  

 The next plank of argument of the dealer is in the case in hand, 

the assessment was conducted by a person having no jurisdiction under law. 

The assessment order was passed on 26.09.2006 by Asst. Commissioner of 

Sales Tax (LTU), Balasore Range, Balasore. It is only on the strength of 

21.01.2008 notification, the Asst. Commissioner of Sales Tax became vested 

with jurisdiction to assess the LTU dealers and the notification was given 

effect to from 02.12.2005. However, by the time the said notification came 
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into existence, the impugned assessment was already over. In support of his 

contention, the learned counsel for the dealer placed a copy of the order 

dtd.27.07.2010 passed by the Hon’ble High Court in W.P.(C) No.3416/2008. 

In the said writ petition the Hon’ble Court while dealing with the same 

question relating to the jurisdiction of the assessing officer had set aside the 

assessment and remanded the matter to the assessing authority for 

assessment afresh. It is a fact that by now the assessing authority has 

assumed jurisdiction in view of the notification of the department but when 

the relevant assessment was made, he was not having that jurisdiction 

being conferred by the Commissioner. Thus, here also it is found that the 

matter needs to be remitted back for assessment afresh. In the light 

observation above, the findings hereinabove, it is held that this is a fit case 

where the matter should be remitted back to the assessing authority for 

assessment afresh. Accordingly, it is ordered. 

5. The appeal is allowed on contest. The matter is remitted back to 

the assessing authority with a direction to the assessing authority for 

reassessment taking consideration of the wholesale dealer of the same area 

and to determine the tax liability, if any in the light of allegations in AVR 

such as under pricing by the dealer. 

  

Dictated & corrected by me, 

 
              

           Sd/-           Sd/- 
     (S. Mohanty)                 (S. Mohanty) 
2nd Judicial Member     2nd Judicial Member 

 
 

 
 
 


