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O R D E R 

 
 

 
 This appeal is at the instance of the Revenue preferred 

against the order of learned First Appellate Authority/Joint 

Commissioner of Sales Tax (Appeal), Cuttack I Range, Cuttack in an 

assessment u/r.12(1) of the Central Sales Tax (Orissa) Rules, 1957 (in 

short, CST(O) Rules praying for imposition of interest in the event of  

waiver of penalty for non-submission of declaration forms against the 

claim of interstate sale. 

2. M/s. Shree Jagannath Minerals & Metals, Cuttack, a 

registered TIN dealer faced audit assessment for the assessment 

period 01.4.2010 to 31.03.2011. In the assessment, the dealer has 
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found to have affected interstate sale claiming rebate in tax rate on 

furnishing declaration form ‘C’. However, on calculation the assessing 

authority raised extra demand of Rs. 41,614.00 due to non-

submission of declaration form ‘C’ for an amount of interstate sale of 

18,72,620.00.  

3. The dealer knocked the door of first appellate authority 

claiming concession in rate of tax by treating the entire amount above 

as interstate sale against declaration Form, but the dealer failed to 

produce any such form in support of his claim in appeal before first 

appellate authority. However the first appellate authority has given 

credit of CST amounting to Rs. 4,160.00 therefore the FAA 

recalculated the liability which was found at Rs. 37,454.00. 

4. When the matter stood above the revenue has questioned 

the legality of the order of the FAA on the contentions like the FAA 

should have imposed interest as rule 8(a)(2)of the CST(O)rules. It is 

claimed that while deleting penalty interest should have been 

imposed.  

5.  At the outset it is stated that the grounds in appeal such 

as interest should have imposed in while deleting penalty is beyond 

the facts involved in the case. Here the AA had not imposed penalty in 

the original assessment order. The FAA has not deleted any penalty so 

the ground is hypothetical.  

6.  Interest is invariably levied whenever there is non-

payment of tax or delay payment of tax. The payment of tax without 

concession in rate of tax is a consequence for non-production of 

declaration Form ‘C’ in the case in hand. So, in that event, the taxing 

authority is not debarred to raise interest. In the case of Indodan 

Industries Ltd. Vs. State of UP, reported in [2010] 27 VST 1 (SC), it 

was held that the interest is compensatory in nature in the sense that 

when the assessee pays tax after it becomes due, the presumption is 

that the department has lost the revenue during the interregnum 

period and that the assessee enjoys that amount during the said 



3 

 

period and in order to recover the lost revenue, the levy of interest is 

contemplated. 

  Adverting to the case in hand, it is to be seen, whether it 

is within the competency of this Tribunal in this appeal in hand to 

award interest for the peculiarity of the case like, the AA has not 

imposed penalty or interest. The FAA, which is an extended forum of 

assessment, has also not imposed penalty or interest. So far as the 

assessment is concerned, both the AA and FAA both stand on a same 

platform. The order of the FAA is under challenge by the Revenue.  

7.  It is well settled that, a decree or order can be challenged 

in appeal by the party against whom the decree or order is passed or 

by the party, even though the order is passed in his favour, but the 

findings on any question or issue involve in this dispute is decided 

against him, or in the event, the order or decree passed in his favour, 

all the issues/questions are decided in his favour, but while deciding 

any question or issue, any question of fact has been wrongly decided 

against him, in that event also, the party has a right to prefer appeal.  

 Here, it is not understood how and in which way the 

impugned order can be subjected to appeal at the instance of the 

Revenue. The first appeal was preferred by the dealer questioning the 

imposition of higher rate of tax. It was decided by the FAA giving 

relaxation in tax to the extent declaration form furnished. It was not a 

question before the FAA that, the dealer is liable to pay interest or 

not? Once, this issue is never raised or decided, then the scope in the 

hands of the parties in appeal to raise the question of interest does 

not arise. Revenue has failed to establish against which findings of 

FAA it is aggrieved so as to enable it to prefer appeal.  

 I am of the considered view that, the impugned order is 

not open to attack in appeal at the instance of the Revenue. 

Resultantly, it is held that, when there is delay in payment of tax, 

interest should be levied but no order can be passed in that regard in 

this appeal at the instance of the Revenue.  
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 It is also made clear that, Revenue is not debarred from 

raising any demand, which is lawful against the dealer. Accordingly, it 

is ordered. 

8. The appeal is dismissed as of no merit with the 

observation hereinabove.  

 

Dictated & corrected by me, 

 
    Sd/-           Sd/- 

      (S. Mohanty)                           (S. Mohanty) 
1st Judicial Member                 1st Judicial Member 
 

 

 

 
 
 

 
 
 

 
 

 
 
 

 
 
 

 
 

 
 
 

 
 

 
 
 

 
 
 

 


