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Date of Hearing: 31.07.2018             Date of Order: 31.07.2018 
 

ORDER 
 

When the learned First Appellate Authority/Deputy 

Commissioner of Sales Tax (Appeal), Sambalpur Range, Sambalpur 

(in short, FAA/DCST) modified the order of assessment u/s.43 of 

the Odisha Value Added Tax Act, 2004 (in short, OVAT Act) by the 

Assessing Authority, Circle-II, Sambalpur (in short, AA) to the 

extent by deleting the allegation of stock suppression but 

confirming the liability fixed on unaccounted for sale, Revenue 

being aggrieved has preferred this second appeal with a prayer to 

restore the findings of the AA. 
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2.  The instant dealer was a manufacturer and seller of 

sponge iron. On the strength of fraud case report submitted by the 

Vigilance Sales Tax Wing, Sambalpur with the allegations like, 

there was shortage of stock of sponge iron of 96.070 MT on the 

date of visit and there was unaccounted for sale of sponge iron 

through two numbers of goods vehicle for quantity 15.410 MT and 

16.100 MT respectively proceeding u/s.43 of the OVAT Act was 

initiated. The AA on confrontation of the allegations in the fraud 

case report to the dealer and then in consideration of the dealer’s 

explanation, statement before the Vigilance Wing and before him, 

arrived at a conclusion that, the explanation regarding shortage in 

stock and about the unaccounted for sale through two numbers of 

trucks was not satisfactory. Finding both the allegations 

established on determination of the suppression/escapement and 

unaccounted for sale of the goods total to the tune of 

Rs.28,00,920/- he levied tax @4% on it calculated to Rs.1,12,037/. 

In addition to that, he imposed penalty u/s.43(2) of the OVAT Act 

i.e. twice of the tax due. As a result, the total demand became 

raised to Rs.3,36,111/-. 

3.  Being aggrieved with such demand, the dealer 

preferred first appeal before the learned FAA in First Appeal No.AA-

55/SAII/VAT/10-11 who vide his impugned order dtd.06.09.2014 

held that, the shortage in stock as alleged was not duly proved for 

the reason that, it was quantified on eye estimation by the 

Vigilance Wing and the Vigilance Officer had not taken into 

consideration of the intermediate bin containing raw materials 

under process while calculating the stock suppression. But the 

FAA has confirmed the findings of the AA regarding unaccounted 
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for sale by two numbers of trucks. As a result, the suppression 

became reduced to Rs.11,67,730/-. Tax @4% on it was computed 

at Rs.46,709/-. The tax due was visited by penalty at two times 

calculated at Rs.93,418/-, resulting thereby the total demand 

calculated at Rs.1,40,127/-. 

4.  Being aggrieved with such reduction in the tax and 

penalty by the impugned order, Revenue has filed this appeal. It is 

contended by the Revenue that, the FAA had mechanically 

accepted the plea of the dealer regarding the stock suppression, 

which is not tenable. 

5.  The appeal is heard without cross objection.  

6.  In the appeal in hand, it is to be seen that, whether 

the FAA was right in deleting the stock suppression (shortage in 

stock) as determined by the AO. 

7.  For sake of repetition, it may be mentioned here that, 

there was two numbers of allegations brought against the dealer 

through fraud case report. One is, there was shortage of goods on 

the date of visit and other is, there was un-accounted for sale 

through two numbers of trucks by the dealer. The findings on 

unaccounted for sale as determined by the AO was confirmed by 

the FAA and the same is remained unchallenged since no cross 

objection is filed, whereas the findings relating to the shortage in 

stock as determined by the AO when reversed, the Revenue has 

questioned the impugned order on this count. Learned Addl. 

Standing Counsel, Mr. Pradhan argued that in his statement 

before the Vigilance Wing, the Commercial Manager of the dealer 

has stated before the Vigilance Wing on dt.20.09.2008 that, the 

discrepancy in the stock was due to non-counting of goods in 
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inter-mediate bin whereas, in the statement dt.24.09.2010 before 

the AA, the same Commercial Manager of the firm, stated that, the 

shortage of sponge iron as quantified by the Vigilance Wing was 

due to eye estimation instead of actual weighment. So, these two 

statements being contradictory to one another should not be relied 

upon. The assessment order u/s.43 of the OVAT Act as it revealed, 

the AO took a view that the statement by the dealer at two 

occasions were contradictory to each other. So, he disbelieved the 

statement and relied on the report of the Vigilance Wing. The FAA 

on the other hand, took a view that, while quantifying the physical 

stock of goods, the Vigilance Officer had not taken into 

consideration of the goods under process. So, the non-

consideration of the goods in the ‘inter-mediate bin’ lead to an 

uncertainty about the actual shortage. As a result, he deleted this 

allegation. 

 In the case in hand, it is not disputed that, the Vigilance 

team had not weighed the stock but estimated by eye estimation 

only. In case of eye estimation, there may be some reasonable 

guess work. The report does not reveal if the goods in ‘bin’ i.e. 

under process at the time of visit were also taken into 

consideration. The report does not disclose what was the capacity 

of the ‘bin’ and whether at the relevant time there was any sponge 

iron in the ‘bin’ or not ? Here, it is also believed that, the authority 

is silent about the goods available in the bin during the visit of the 

Wing. In that event, it is believed that, the quantification of the 

shortage without consideration of the goods available in the bin at 

the relevant time was possibly not led to correct figure. As a result, 

this Tribunal is also of the view that, the shortage in stock cannot 
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be accepted as duly proved. In consequence thereof, it is held that, 

the matter should be remitted back to the AO for redetermination 

of this allegation and while re-determining stock position, the 

authority should detect the quantity of goods as per the capacity of 

the bin from out of the reported shortage of 96.070 MT. After 

deduction of the quantity as per the capacity of the bin the rest 

quantity should be treated as shortage in stock. In the event, it is 

not possible to quantity the shortage, then, the allegation may be 

treated as not established. Hence, this is a fit case where the 

matter should be remitted back to the AA for assessment afresh. 

Accordingly, it is ordered. 

 The appeal is allowed in part. The findings of both the fora 

below regarding the unaccounted for sale and tax due as 

calculated remained undisturbed. The decision of the FAA deleting 

the stock suppression is set-aside hereby. The matter is remitted 

back to the AO for re-determination of the stock suppression as 

per the observation herein above. The whole exercise must be 

completed within a period of four months from the date of receipt 

of this order. 

 

Dictated and Corrected by me, 

 

 
 

      Sd/-         Sd/- 
    (S. Mohanty)    (S. Mohanty) 

    2nd Judicial Member     2nd Judicial Member 
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