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O R D E R 

 

 

  The present appeal of the dealer-appellant has been directed 

against the impugned order of learned Assistant Commissioner of 

Sales Tax, Appellate Unit, Bhubaneswar (hereinafter, referred to as 

ld. FAA)  passed on dated 07.01.2003 in Appeal Case No. 

AA.319/BHII/2002-2003 confirming the order of assessment of the 

Learned Sales Tax Officer, Bhubaneswar-II Circle, Bhubaneswar 

(hereinafter referred to as LAO) framed Under Section 12(4) of the 

Orissa Sales Tax Act (in short, OST Act) in which a demand of 

Rs.11,99,918.00 has been raised relating to the assessment 

year1997-98. 

 
2.  Being aggrieved by the impugned order of the ld. FAA, the 

dealer-appellant has preferred second appeal before the Tribunal  
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challenging the first appeal order as arbitrary, excessive and bad in 

law, liable to be quashed. 

 

 The brief fact of the case is that the appellant is a public 

limited company having its office at New Delhi, registered office at 

Mumbai and branch office at Bhubaneswar. It carries on business in 

leasing diverse equipments and machinery. In the assessment 

proceeding under 12(4) of the OST Act for the year 1997-98 the LAO 

found that the appellant had purchased certain machineries i.e. a 

Coal fired boiler from Straw Products Limited presently known as J.K. 

Paper Mills, Jaykaypur, Rayagada from outside the State for a 

consideration of Rs.6,13,31,759.00 on payment of OST at the first 

point and subsequently leased out the same to M/s. Straw Products 

Limited as per agreement No. KMFL/1235/94 dtd.24.02.1994  and 

had received lease rental of Rs.2,63,21,258.00 during the year 1997-

98 from the said lessee. Moreover, the appellant had purchased 

tractors from outside the State as inter-state purchase and given on 

lease to M/s. Jyoti Structures Limited and has received lease rental 

of Rs. 2,62,587.00 during the impugned year. 

  
  The appellant had taken stand at the time of assessment as 

well as first appellate forum that the machineries purchased from 

M/s. Straw Prdoucts limited on payment of OST and the lease rental 

receipt from M/s. Straw Product Limited will not  be exigible to OST 

as both sale and deemed sale stands on the same footing and it will 

amount to double taxation but the forums below had rejected this 

plea.  In respect of tractors which were procured from outside the 

State, it was claimed as inter-state lease not exigible to OST but the 

forums below had rejected such plea and had levied tax on the entire 

lease rental received by the appellant in the assessment year 1997-98 

and had raised tax demand of Rs.11,99,918.00 and therefore, the 

appellant has preferred second appeal on various grounds but the 
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main stand taken by the appellant is the same as has been taken 

before the first appellate forum. Further, the appellant also submitted 

a detailed and exhaustive written note of submission with different 

case laws during the course of hearing to substantiate his contention.  

 

3.  We have heard Mr. P.K. Jena, the ld. Counsel for the 

appellant and Mr. D. Behura, the ld. S.C.(C.T.) for the respondent-

Revenue. At first, we take up the lease rental received out of leasing 

the Coal fired boiler to M/s. Straw Products Limited, now known as 

J.K. Paper Mills which the appellant had purchased at a value of 

Rs.6,13,31,759.00 on payment of first point Orissa sales tax.  In this 

regard, the appellant submitted copies of lease agreement bearing 

No.KMFL/1235/94 dtd.24.02.1994 entered with the lessee M/s. 

Straw Product Limited, Jaykaypur, Rayagada and 

No.KMFL/ADB/LEASE /003/94 DTD.21.09.1994 entered with J.K. 

Corp. Ltd. (formerly-Straw Product Ltd. ), Jaykaypur, Rayagada. 

Accordingly, in support of his argument, the ld. Counsel for the 

appellant relied on the decision of ITC Classic Finance and Services 

Vrs. Commissioner of Commercial Taxes (1995) 97 STC 330 (A.P.) 

wherein it has been observed that:  

“The question is, if the goods leased out by the assessee had 
already suffered tax in the State, either at the time of sale or 

purchase, whether the same can be brought to tax U/s. 5-E. In 
view of the amendment to the expression „Sale” by Act 18 of 1985 
consequent upon the Constitution (46th Amendment) Act, the 

words “sale” or “purchase” of goods occurring in Section 5 of the 
Act, which speaks of levy of tax on sale or purchases of goods, 
must be understood with reference to amended definition of sale as 

contained in Explanation-IV to Section 2(n) of the Act. So 
construed, Section 5-E which speaks of levy of a tax on the 

amounts realized in respect of any right to use goods, becomes 
relevant for the purpose of ascertainment of the rate of tax and 
quantum of turnover. The Constitution of India has chosen to treat 

sales and deemed sales as belonging to one category (vide 
Clause(29-A) of Article 366) and they cannot be treated separately 

for the purpose of taxation after the definition of “Sale” was 
amended by the Act 18 of 1985. As the basic norm regulating the 
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tax structure under the Act is confined to levy of tax at single 
point, levy of tax on a second sale in respect of goods which have 

already suffered tax is impermissible and therefore, a deemed sale 
likewise cannot be subjected to tax if the goods relatable on such 

deemed sale have already suffered tax. Same goods cannot be 
subjected to tax twice-one as sale and secondly as deemed sale-in 
the case of the legislative intent of single point taxation.” 

 
  This decision is surely applicable to the present case. The 

appellant having purchased the machineries/equipments in Orissa 

on payment of tax and the machineries being subject to the tax at the 

first point of sale, levy of tax on “transfer of right to use” is not 

tenable under law in view of the provision of section 8 of the OST Act 

as sale and deemed sale stands on the same footing. The Full Bench 

of this Tribunal in S.A. Nos.1789-1790 of 1999-2000 (order 

dt.7.10.02) S.A. No.1530 of 1999-2000 (order dt.8.9.06), S.A. 

Nos.187-188 of 1998-99 (order dt.25.08.07) and No.1254 of 2001-02 

(order dt.13.03.2008) has taken similar view that lease rental is not 

taxable once the machineries has suffered the OST. Hence, the lease 

rental to the tune of Rs.2,63,21,258.00 is not taxable under the OST 

Act. 

  In this regard, in order to further substantiate the claim that 

lease rental is not taxable with regard to inter-state lease, the 

appellant had relied on the decision of Hon‟ble Apex Court in the case 

of Builders Association of India, (1989) 73 STC Page-370, Gannon 

Dunkerley & Co. (1993) 88 STC Page-204 and 20th Century Finance 

Corporation Ltd. (2000) 119 STC Page-182. In the case of Builders 

Association of India, the question considered by the Apex Court was 

whether the power of State Legislature to levy tax on the transfer of 

property in goods involved in execution of works contract referred to 

in Sub-Cl.(b) of Clause 29-A Article 366 of the Constitution is subject 

to restriction contained in Article 286 of the Constitution. Answering 

to the question in affirmative it was observed by the Constitutional 

Bench of the Hon‟ble Supreme Court as follows:- 
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“…..The object of the new definition introduced in Cl.29-A of Article 
366 of the Constitution is, therefore, to enlarge the scope of tax on 

sale or purchase of goods‟ where-ever it occurs in the Constitution 
so that it may include within its scope the transfer, delivery or 

supply of goods that may take place under any of the transactions 
referred to in sub-clause (a) to (f) thereof where-ever such transfer, 
delivery or supply becomes subject to levy of sales tax. So 

construed the expression “tax on the sale or purchase of goods” in 
entry 54 of the State List, therefore, includes a tax on the transfer 
of property in goods (whether as goods or in some other form) 

involved in the execution of a works contract also. The tax leviable 
by virtue of sub-clause (b) of clause (29-A) of article 366 of the 

Constitution thus becomes subject to the same discipline to which 
any levy under entry 54 of the State List is made subject to under 
the Constitution.( Pages 396 and 397 of STC;347 and 348 of SCR).” 

 
  The Apex Court in the case of Gannon Dunkerley & Co. 

(Supra) has held that: 

“The legislative power of the States under entry 54 of the State List 

is subject to two limitations-one flowing from the entry itself which 
makes the said power “subject to the provisions of entry 92-A of 
List I” , and the other flowing from the prohibition contained in 

article 286. Under entry 92-A of List I, Parliament has the power to 
make a law in respect of taxes on sale or purchase of goods other 

than newspapers where such sale or purchase takes place in the 
course of inter-State trade or commerce. The levy and  collection of 
such tax is governed by article 269. This shows that the legislative 

power under entry 54 of the State List is not available in respect of 
transactions of sale or purchase which take place in the course of 
inter-State trade or commerce. Similarly clause (1) of article 286 

prohibits the State from making a law imposing or authorizing the 
imposition of a tax on the sale or purchase of goods where such 

sale or purchase takes place (a) outside the State or (b) in the 
course of the import of goods into or export of the goods out of the 
territory of India. As a result of the said provision, the legislative 

power conferred under entry 54 of the State List does not extend to 
imposing tax on a sale or purchase of goods which takes place 

outside the State or which takes place in the course of import or 
export of goods. In view of the aforesaid limitations imposed by the 
Constitution on the legislative power of the States under entry 54 

of the State List, it is beyond the competence of the State 
Legislature to make a law imposing or authorizing the imposition of 
a tax on transfer of property in goods involved in the execution of a 

works contract, with the aid of sub-clause (b) of clause (29-A) of 
article 366, in respect of transactions which take place in the 

course of inter-State trade or commerce or transactions which 
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constitute sales outside the State or sales in the course of import 
or export. Consequently, it is not permissible for a State to frame 

the legislative enactment in exercise of the legislative power 
conferred by entry 54 in State List in a manner as to assume the 

power to impose tax on such transactions and thereby transgress 
these constitutional limitations.” 
 

  In the case of 20th Century Finance Corporation Ltd. the 

Apex Court has held in Para-35 as follows:- 

“As a result of the aforesaid discussion our conclusions are these: 
(a)  The States in exercise of power under entry 54 of List II read 

with article 366 (29-A) (d) are not competent to levy sales tax on the 
transfer of right to use goods, which is a deemed sale, if such sale 
takes place outside the State or is a sale in the course of inter-State 

trade or commerce or is a sale in the course of import or export. 
(b)  The appropriate Legislature by creating legal fiction can fix 

situs of sale. In the absence of and legal fiction, the situs of sale in 
case of the transactions of transfer of right to use any goods would be 
the place where the property in goods passes, i.e., where the written 

agreement transferring the right to use is executed. 
(c)  Where the goods are available for the transfer of right to use, 
the taxable event on the transfer of right to use any goods is on the 

transfer which results in right to use and the situs of sale would be 
the place where the contract is executed and not where the goods are 

located for use.  
(d)  In cases where goods are not in existence or where there is 
an oral or implied transfer of the right to use goods, such 

transactions may be effected by the delivery of the goods. In such 
cases, the taxable event would be on the delivery of goods. 
(e)  The transaction of transfer of right to use goods cannot be 

termed as contract of bailment as it is deemed sale within the 
meaning or legal fiction engrafted in clause(29A) (d) of article 366 of 

the Constitution wherein the location or delivery of goods to put to 
use is immaterial.” 
 

  The ld. Counsel for the appellant has relied on an un-

reported case of our own Hon‟ble High Court vide W.P.(C) No.9062 of 

2004, W.P.(C) No.4716 of 2005 and W.P.(C) Nos.10544 and 10550 of 

2006 wherein the Division Bench of our own Hon‟ble High Court vide 

judgment dt.18.03.2004 in the case of M/s. Srei International 

Finance Ltd. V. State of Orissa and others relying on several leading 

decisions including the 20th Century Finance Corporation Ltd., ITC 
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classic Finance and Services 97 STC Page-330, Gannon Dunkerley & 

Co. (Supra), Builders Association of India (Supra) held as follows:- 

“In view of the above, we are of the view that deemed sales 

including leases were to be treated exactly on the same footing as 
ordinary sales and were subjected to the same restrictions 
contained in article 286 of the Constitution of India. Neither 

ordinary sale nor deemed sale could be subjected to tax by a 
particular State if such sale or deemed sale was either in the 
course of inter-State trade or was effected outside the State. 

Therefore, the explanation to Section 2(g)(iv)(a)(i) of the OST Act 
which stipulates that the sale or purchase of goods shall be 

deemed to take place inside the State if the goods are within the 
State at the relevant time would have to be read down to the effect 
that it would not be applicable to a deemed sale which was an 

outside State sale or an inter-State sale or a sale in course of 
import of the goods into or export of the goods outside India.”  

 
4.  Accordingly, taking into consideration the above case laws, 

averments of Ld. Counsel for Appellant with exhaustive written notes 

of submission & decisions of Full Bench of this Tribunal in case of 

this appellant relating to different periods passed separately, We 

finally conclude that lease rental received by the Appellant to the 

tune of Rs.2,63,21,258/- from M/s. Straw Products Ltd, Jaykaypur is 

not taxable under OST Act. However, the appellant failed to adduce 

evidence that the tractors leased out to Jyoti Structures Ltd. are 

inter-State leases. Therefore, the tractors claimed to have purchased 

in course of inter-state trade or commerce and leased out to M/s. 

Jyoti Structures Ltd. are treated as intra-state leases  and the lease 

amount of Rs.2,62,587.00 for the year 1997-98 is subject to sales tax 

@4% that comes to Rs.10,503.48 and surcharge @10% thereon is 

calculated to Rs.1050.34. Thus, sales tax and surcharge are 

aggregated to Rs.11,553.82 or Rs.11,554.00.  

 
5.   Accordingly, it is ordered. 

  The appeal filed by the dealer-appellant is allowed in part 

and the impugned demand of Rs.11,99,918.00 in the first appeal 

order of the ld. ACST is reduced to Rs.11,554.00 relating to the 
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period 1997-98. Excess tax paid, if any, by the dealer be refunded to 

him as per the provisions of law.  

       Dictated & corrected by me, 

      Sd/-            Sd/-  

      (Srichandan Mishra)                                  (Srichandan Mishra) 

    Accounts Member-II            Accounts Member-II
           

   I agree, 
 Sd/- 
                                                                                       (A.K. Das)  
                                                                                           Chairman 

 
   I agree, 

 Sd/- 
                  (Sweta Mishra) 
                                                                                         2nd Judicial Member 
       

 


