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O R D E R 

 

   Instant appeal under Section 78(1) of the Odisha Value Added Tax 

Act, 2004 (in short, ‘the Act’) is at the behest of the dealer assessee directed against 

the impugned order dated 20.01.2015 promulgated in Appeal No. AA- 

106221422000055/BHIV/2013-14 by the learned Joint Commissioner of Sales Tax, 

Bhubaneswar Range, Bhubaneswar (in short, ‘FAA’) vis-a-vis the assessment dated 

16.12.2013 passed by the learned Sales Tax Officer, Bhubaneswar-IV Circle, 

Bhubaneswar (in short, ‘AA’) for the period 01.04.2011 to 31.03.2013 on the grounds 
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inter alia that penalty could not have been levied in terms of Section 42(5) of the 

Act as there was voluntary disclosure by filing a revised return as regards the tax 

due in accordance with Section 33(5) of the Act and therefore, the finding deserves 

to be interfered with in the best interest of justice.    

2.  The dealer assessee is a private limited company engaged in trading 

of network product, electronic goods etc. and purchases goods from inside and 

outside the State of Odisha having its business concern bearing TIN 21032600649 

and as suggested, is in operation in the State since 11.10.2010. As per the dealer 

assessee, it sells materials by charging VAT and as such, sold certain goods to M/s. 

Essel Mining & Industries Ltd. on 06.11.2012 in respect of which VAT was to be 

deposited and return filed on 21.12.2012, but it could not be ensured, as the final 

payments were received on 22.07.2013 and 09.10.2013 but then, the admitted tax 

was deposited on 07.05.2013 by filing revised return which was not accepted on 

the premise that it was received after the audit visit notice dated 03.05.2013 

notwithstanding the fact that the impugned sale was in accordance with books of 

account and when the audited balance sheet and actual sale figure found to be in 

consonance with the revised return, inasmuch as, there was no suppression of sale, 

rather, all the tax due was paid in full before the audit was conducted, or in other 

words, by the time of assessment, there was no tax due, the fact which was not 

duly appreciated at the time of assessment, but the FAA, though, adjusted the 

payment made after receipt of the audit visit notice, but confirmed the penalty 

which is untenable in law.  
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3.  The respondent State by way of cross-objection contended that the 

dealer assessee did not comply Section 33(4) of the Act and in so far as the 

admitted tax and payment is concerned, it was made after the audit visit notice, 

which could not have been accepted and the FAA after adjusting the payment 

under the revised return, reduced the total demand and in such view of the matter, 

since the dealer assessee failed to comply the statutory requirement for having not 

deposited the admitted tax, rightly the authorities below imposed penalty under 

Section 42(5) of the Act, since it is statutorily mandated.  

4.  As per the AA, the dealer assessee filed the revised return on 

07.05.2013, but it could not be accepted in view of Section 33(5) of the Act and for 

the discrepancy in the purchase and sale as per the returns filed before receipt of 

notice for tax audit visit in Form VAT-301 vis-a-vis the books of account, it was 

treated as suppression at the stage of assessment. The FAA upheld it and rejected 

the claim that the dealer assessee was entitled to get the credit of tax deposited 

beyond the prescribed statutory period and as such, confirmed the assessment 

dated 16.12.2013, but allowed adjustment of it against the total demand of tax. The 

learned Counsel for the dealer assessee contended that the tax with interest was 

paid at a belated stage and admittedly, such payment was made on 07.05.2013 but 

on a closer look at Section 42(5) of the Act, it would appear that penalty applies to 

the assessment made under Section 42(3) or (4) of the Act, where there is assessed 

tax due but it is not to be imposed, if there is no tax due as assessed and hence, 

the penalty levied cannot be sustained, an argument which has come to be 
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strongly opposed by the learned Additional Standing Counsel (CT) for the 

respondent State. It is also contended that imposing penalty for failure to carry out 

a statutory obligation is a quasi-criminal proceeding and it ought not to be levied 

unless there is a deliberate act of defiance, or guilty conduct on the part of the 

dealer in disregard of its obligation and in this connection, a decision of the 

Hon’ble Apex Court in the case of Hindustan Steel Ltd. Vs. State of Orissa reported 

in (1970) 25 STC 211 (SC). According to the learned Counsel for the dealer assessee, 

if an assessment is made which is based on the books of account and de hors 

other materials, imposition of penalty under the Act does not arise by referring to a 

decision of the Hon’ble Madras High Court reported in (2010) 28 VST 322 (Mad) in 

the case of State of Tamil Nadu Vs. Anamallais Engineering. One more decision of 

the Hon’ble Apex Court is cited reported in (2009) 23 VST 249 (SC) in the case of 

Sree Krishna Electricals Vs. State of Tamil Nadu and another, wherein, penalty was 

not levied when sales were reflected in the books of account. So, the primary 

question is, whether, for having not accepted the revised return filed under Section 

33(5) of the Act, the authorities below can be said to have correctly levied penalty 

under Section 42(5) thereof?   

5.  A periodical return is filed under Section 33(1) of the Act and under 

sub-section (4) thereof, it is specified that in case a dealer after having furnished 

return under sub-section (1) or (2), discovers any omission or error in that respect, 

or where there is requirement for adjustment of the sale price or tax or both, as the 

case may be, in relation to sale of any goods, makes such adjustment by way of 
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issue of credit note or debit note, as applicable, a revised return may be filed within 

three months following the tax period to which the original return relates. As per 

sub-section (5) of Section 33 of the Act, if the dealer finds that a higher amount of 

tax was due than the amount of tax admitted in the original return, for any reason, 

may voluntarily disclose it and pay the tax as due by way of a revised return at any 

time in the manner provided under Section 50 thereof with a rider that no such 

voluntary disclosure to be accepted where it is made or intended to be made after 

receipt of the notice for tax audit under the Act, or as a result of such audit, which 

was later substituted by the Odisha Value Amended Tax (Amendment) Act, 2015 

w.e.f. 01.10.2015. As to the case of the dealer assessee, Section 33(4) of the Act 

does not apply which is in relation to any omission or error in the return furnished 

or adjustment as to sale price or tax or both, where the revised return is to be filed 

within three months following the tax period to which the original return relates. 

Under sub-section (5) of Section 33 of the Act, there is no such time limit fixed and 

in such a case, the dealer may file a revised return notwithstanding the original 

returns filed under sub-section (1) or (2), after having discovered that a higher 

amount of tax was due than the amount originally admitted and it would be a 

voluntary disclosure, payment of which is to be made as per Section 50 of the Act. 

The dealer assessee, in the case at hand, admittedly filed a revised return as per 

Section 33(5) of the Act. Such payment of tax by the dealer assessee is a disclosure 

by filing a revised return. However, the AA did not accept the revised return filed 

on 07.05.2013 but the penalty was levied. Whether said disclosure by the dealer 
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assessee could have been accepted by the AA? As per the proviso to sub-section 

(5) of Section 33 of the Act, a voluntary disclosure cannot be accepted, if it is made 

or intended to be made after receipt of a notice for the tax audit, or as a result of 

such audit. For such an interdiction, it appears that the disclosure so made by the 

dealer assessee by way of a revised return under Section 33(5) of the Act could not 

be accepted, as it was made later to the receipt of the notice for tax audit under 

the Act. It may well be said that a revised return could be entertained till the 

outcome of the audit as per the law then prevailing and as such, may be accepted 

as a disclosure, but on a proper reading of the proviso to sub-section (5) of Section 

33 of the Act, it would seem that once notice for tax audit was received by a 

dealer, any such disclosure made thereafter is unacceptable. The AA did not accept 

the revised return as admitted tax due, for being deposited belatedly, whereas, the 

FAA confirmed the penalty on the tax assessed and then, made the adjustment 

against the total tax and penalty due, for which, the liability vis-a-vis the dealer 

assessee stood reduced from `37,68,813.00 to `23,88,695.00. Nevertheless, it is 

suggested that the revised return was not accepted, since the disclosure was made 

after receipt of the notice for tax audit under the Act.  

 6.  Under the above circumstances, if at all imposition of penalty as 

against the dealer assessee was justified. The learned Counsel for the dealer 

assessee by placing reliance on the cited rulings contended that for the disclosure 

duly made even after receipt of notice for tax audit, but for the reason that the final 

payments were made on 22.07.2013 and 09.10.2013, it was not at all proper and 
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justified to levy penalty under Section 42(5) of the Act. The learned Additional 

Standing Counsel (CT) as a counter vehemently urged that once the tax is assessed, 

no discretion lies with the authority concerned as to the levy of penalty which is 

merely an inevitable statutory consequence. An argument is advanced regarding 

the conduct of the dealer assessee which is seriously objected to by the respondent 

State on the ground that intention plays no part as in a series of decisions, it has 

been categorically held and observed that in case of civil liability mens rea does not 

have any role.  

7.  A ruling in the matter of Orissa Rural Housing Development 

Corporation Ltd. Vs. Assistant Commissioner of Income Tax reported in (2012) 343 

ITR 316 (Orissa) is cited by the learned Additional Standing Counsel (CT) 

contending that the findings of the authorities below are in conformity with the 

statutory requirement. In the decision (supra), it is held that the assessing authority 

has no power to entertain fresh claim made by the assessee after filing of the 

original return other than by filing revised return with a reference to a decision of 

the Hon’ble Apex Court in the case of Goetze (India) Ltd: (2006) 284 ITR 323 (SC). 

As such, a revised return can only be filed under Section 33(4) and (5) of the Act 

and no fresh claim can otherwise be entertained by the assessing authority which is 

what held and observed repeatedly. A claim which is extended by an assessee can 

be accepted by the assessing authority, only if, it is supported by a revised return 

after filing of the original return and not otherwise. In the instant case, the dealer 

assessee did file the revised return as per Section 33(5) of the Act, in respect of 
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which, there is no time limit prescribed. For any reason, an assessee having 

discovered additional tax due than the admitted tax, it may be deposited with a 

revised return at any time later in the manner provided under Section 50 of the 

Act. As earlier discussed, sub-section (4) of Section 33 of the Act since not 

applicable to the case of the dealer assessee, the revised return apparently filed 

was not required to be furnished within three months which is only confined to any 

omission or error, or such other circumstances as specified in sub-section (4) 

thereof. The learned Counsel for the dealer assessee poses a hypothetical question 

as to what would have happened, had the tax audit notice been received just and 

immediately after filing the revised return, while assailing the imposition of penalty 

under Section 42(5) of the Act. But, considering the statutory mandate, such a 

disclosure after receipt of notice for tax audit failed to be accepted. In fact, the 

inability to accept the revised return filed under Section 33(5) of the Act, as 

suggested, appears to be due to the proviso appended to it which is a distinct 

aspect when considered in juxtaposition to imposition of penalty under Section 

42(5) of the Act as it depends on the fulfilment of one or more of the conditions of 

Section 42(1) of the Act and as also the conduct of the dealer. If rightly appreciated, 

mens rea or intention of the dealer and the conduct is not one and the same. The 

Tribunal does not mean to suggest that in order to levy the tax liability, guilty 

intention of the dealer is to be searched for. However, the Tribunal is also of the 

humble view that the conduct of the dealer cannot absolutely be ignored, while 

considering levy of penalty. Rather, imposition of penalty does depend on 
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satisfaction of one of the conditions circumscribed in Section 42(1) of the Act. In 

other words, a penalty which is to be levied under sub-section (5) can only be 

directed provided one or more of the circumstances as specified in Section 42(1) of 

the Act is or are satisfied, such as, suppression of purchases or sales or both, 

erroneous claim of deductions including ITC, evasion of tax, or contravention of 

any provisions of the Act affecting the tax liability of the dealer. Whether the default 

on the part of the dealer assessee does really fall within the ambit of Section 42(1) 

of the Act is a matter of question which is to be determined by the Tribunal before 

levying penalty. Reverting to the argument of the respondent State, the learned 

Additional Standing Counsel (CT) cited a decision in the case of Commissioner of 

Income Tax Vs. Gangaram Chapolia reported in (1976) 103 ITR 613 (Orissa), 

wherein, it is held that the decision in Hindustan Steel Ltd. ibid is no authority for 

the proposition that under Section 12(5) of the OST Act, the expression ‘without 

sufficient cause’ carries an import of mens rea or that the burden of proof is on the 

Revenue to establish absence of it and clarified that the stress which has been laid 

in the aforesaid decision is only to emphasise that mere failure to furnish the return 

in time or a technical or venial breach of the provisions of the statute could not be 

enough as something more is necessary with reference to Section 25(1) of the said 

Act, where mens rea is essential even though the provision does not contain words 

like ‘wilfully’ or ‘deliberately’. It has recently been the view of the Tribunal that mens 

rea is not at all an essential ingredient or sine qua non vis-a-vis a civil liability, but 

while imposing penalty, the conditions regarding suppression of sales, etc. is or are 
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necessarily to be fulfilled besides the conduct of the dealer. If upon a 

misconception of fact or law or mistake or error apparent and as such, the conduct 

of the dealer not found to be malafide, or a wrong on account of bonafide 

impression can certainly be looked into, while imposing penalty. But, while doing 

so, mens rea or guilty intent of the dealer is not to be ascertained. In the case of 

Dharmendra Textile Processor: (2008) 18 VST 180 (SC) as relied upon by the learned 

Additional Standing Counsel (CT), the Hon’ble Apex Court held and observed that 

wilful concealment is not essential ingredient for attracting civil liability as in the 

case of matter of prosecution under Section 276(c) of the Income Tax Act 

upholding the earlier view expressed in the case of Chairman, SEBI: (2005) 5 SCC 

361 overruling its earlier decision in Dilip & Shroff case: (2007) 291 ITR 519 (SC). In 

Union of India Vs. Rajasthan Spinning & Weaving Mill reported in (2010) 1 GSTR 66 

(SC) which is referred to in Jay Jagannath Marble Vs. Commissioner of Commercial 

Taxes: (2011) 39 VST 312 (Orissa), it has been clarified that imposition of penalty is 

not to be considered with reference to mens rea. The pith and substance of the 

above discussion is that mens rea is not to applied in a civil liability which is 

primarily an aspect in criminal prosecution, where it can also be an exception at 

times. The learned Additional Standing Counsel (CT) cited a decision of the Hon’ble 

Apex Court in the case of Gangapa Vs. Fakirappa reported in (2019) 3 SCC 788 in 

order to suggest that the word ‘shall’ as appearing in Section 42(5) of the Act is 

mandatory in nature.  A good number of authorities are also cited to persuade the 

Tribunal that the assessing authority does not have any discretion as such, while 
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imposing penalty under Section 42(5) of the Act. The cited decisions are not 

elaborately discussed, but as it appears to the Tribunal, the meaning and purport 

of the word ‘shall’ seems to have been interpreted with reference to the concerned 

statutory mandate. According to the Tribunal, a term ‘shall’ is considered 

mandatory, unless the intention to the contrary appears. Likewise, depending on 

the intention of the legislature and in the settings of the statute, a word ‘may’ shall 

have to be interpreted. In the instant case, the term ‘shall’ as used in Section 42(5) 

of the Act is mandatory as to the amount of penalty to be imposed which has to be 

an amount equal to twice the amount of tax assessed under sub-sections (3) or (4) 

thereof. In other words, there is no discretion left for the assessing authority to 

exercise as to the quantum of penalty which is twice the amount of tax assessed 

and no less. But, such levy of penalty must have to be subject to fulfilment of the 

circumstances described in Section 42(1) of the Act besides the conduct of the 

dealer, which is clearly evident from the scheme of the law. Had there been a 

default simpliciter, Section 42(1) of the Act would not have provided the 

circumstances to be proved and established with the dealer an opportunity of 

hearing but instead would have indicated levy of penalty forthwith. So, in the 

considered view of the Tribunal, imposition of penalty is always dependant on the 

contingencies as enumerated in Section 42(1) of the Act and upon any of the 

conditions being fulfilled, there shall be no discretion for the assessing authority to 

exercise and to impose penalty which must have to be equal to twice the amount 

of tax assessed.  
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8.  As to the conduct of the dealer assessee, it is contended that the 

payments were received on 22.07.2013 and 09.10.2013 much after filing of the 

revised returns. It is also claimed that such a situation was beyond the control of 

the dealer assessee. As it appears, since the final payments were not received, 

there was delay on the part of the dealer assessee to deposit the tax. It seems that 

upon receipt of the audit visit notice on 03.05.2013, it propelled the dealer assessee 

to pay the due tax with interest on 07.05.2013 by filing a revised return. If payments 

were not received, it might quite but natural for the dealer assessee not to pay the 

tax immediately. The dealer assessee ought to have deposited and filed return on 

or before 21.12.2012 but as it is made to understand, the delay was due to late 

receipt of final payments which could only be accomplished much after even later 

to the filing of the revised return on 07.05.2013, which according to the Tribunal, 

obliged by the dealer assessee in view of the impending audit inspection later to 

the service of audit visit notice on 03.05.2013. There is no time limit fixed for filing 

of revised under Section 33(5) of the Act, as earlier discussed and in a particular 

situation, disclosure may be made for payment of higher amount of tax at any time 

later. Keeping in view the conduct of the dealer assessee and the fact that the final 

payments were received belatedly, the fact which has not been disputed by the 

respondent State, it may be considered as a just ground in failing to submit the 

revised return immediately. It is made to suggest that without receiving the final 

payments, the dealer assessee does appear to have filed revised return on 

07.05.2013 and made the deposit, when it received the audit visit notice on 
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03.05.2013, perhaps, in order to avoid being penalized and as such, made the 

alleged disclosure. Such a conduct of the dealer assessee is certainly to be taken 

cognizance of, while considering levy of penalty.  

9.  That apart, as previously discussed, one of the contingencies 

appearing in Section 42(1) of the Act is to exist in order to invite penalty under sub-

section (5) thereof. Is the case of dealer assessee fulfils any of the conditions of 

Section 42(1) of the Act? Is it a case of suppression of sale by the dealer assessee? 

As per Section 42(1) of the Act, if a purchase or sale is suppressed and not 

accounted for, or erroneous claim of deductions is made, or tax is evaded or any 

law is contravened affecting the tax liability, only upon such contingencies, penalty 

is imposable. In fact, sub-section (5) of Section 42 to the effect that penalty is to be 

imposed on the tax assessed is not independent of Section 42(1) of the Act. Only if 

any of the conditions as appearing in sub-section (1) of Section 42 of the Act is 

satisfied, then only the assessing authority is to impose penalty which is equal to 

the amount of tax assessed under sub-sections (3) or (4) of Section 42 of the Act. 

Here, in the instant case, the dealer assessee is not guilty of any suppression of sale 

or purchase for that matter as all the transactions were accounted for and only the 

payment was deferred awaiting the final receipts from its buyer and when, it could 

not be achieved and in the meantime, the audit visit notice was received, the 

revised return was immediately filed with the payment of due tax and interest on 

07.05.2013, which according to the Tribunal, by no stretch of imagination be 

treated as suppression of sale. It is altogether a different thing not to accept a 



14 
 

revised return, but not necessarily an adverse circumstance to consider imposition 

of penalty more particularly when it was not a suppression of sale for having been 

duly accounted for. It is also not a case of any erroneous claim of deduction, or 

evasion of tax. It is not either a case of defeating any provision of the Act affecting 

the tax liability of the dealer assessee, rather, appears to be a case of accounting 

for the alleged transaction and making disclosure after receiving the audit visit 

notice on 03.05.2013 and as none of the conditions of Section 42(1) of the Act is 

fulfilled, it could not have been proper to levy penalty on the tax due admitted on 

07.05.2013. The aforesaid is the view which has also recently been expressed by the 

Tribunal while deciding S.A. Nos. 200 (ET) of 2013-14 and 174 (VAT) of 2014-15 

disposed of on 05.06.2020 and 30.06.2020 respectively. So, for the aforesaid 

reasons, the Tribunal arrives at a definite conclusion that due to such a conduct of 

the dealer assessee as to disclosure made, which was, of course, by a revised return 

dated 07.05.2013, it was not justified to impose penalty under Section 42(5) of the 

Act. Thus, it is stated that the Tribunal without exploring to find out the guilty intent 

of the dealer assessee but by referring to the fact that there was delay in filing of 

return on account of final payments not being received in time and at last, the 

voluntary disclosure made on 07.05.2013 indicating the circumstances under which 

the deposit and return could not be filed on 21.12.2012 and for having not found 

any one of the contingencies appearing in Section 42(1) of the Act fulfilled, 

imposition of penalty cannot be justified and sustained in law.  

10.  Hence, it is ordered. 
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11.  In the result, the appeal is allowed. As a necessary corollary, the 

impugned order dated 20.01.2015 promulgated in Appeal No. AA-

106221422000055/BHIV/2013-14 is hereby set aside to the extent as to deletion of 

penalty. Consequently, the assessment for the impugned period vis-a-vis the 

dealer assessed is reduced in view of the discussions made herein above. Cross-

objection is disposed of accordingly.   

Dictated & Corrected by me 
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