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O R D E R 

 

 
 
 Both the appeals above are against the reversing order of Asst. 

Commissioner of Sales Tax, Cuttack I Range, Cuttack, the first appellate 

authority one in an assessment u/s.12(8) of the Orissa Sales Tax Act, 1947 

(hereinafter referred to as, OST Act) for the assessment period 1993-94 and 

other one in an assessment u/s.12(4) of the OST for the assessment year 

1994-95 relating to the dealer. 

2. The backdrop of these two appeals are, originally the dealer was 

assessed u/s.12(4) of the OST Act for the assessment period 1993-94 but in 
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a later period, on the basis of A.G. Audit, the assessment was reopened as 

per provision u/s.12(8) of the OST Act. Similarly, taking cue from the self-

same audit report, the dealer was also assessed u/s.12(4) of the OST Act for 

the next assessment period i.e. 1994-95. In both the assessments the dealer 

was asked to pay tax on sale of disc antenna @ 12%, as it was an 

unspecified goods by then. The dealer had paid tax @ 4% but when he was 

asked to pay 12% in the reassessment for the tax period 1993-94 and 

assessment for the tax period 1994-95 above, he knocked the door of the 

first appellate authority. There, the first appellate authority reversed the 

order of assessing authority by holding the disc antenna sold by the dealer 

is an electronic product exigible to tax @ 2% only but he did not order for 

refusal of excess tax paid.  

3. When the order of assessment was reversed and tax due was 

accordingly reduced, State being aggrieved preferred second appeal before 

this Tribunal. This Tribunal vide common order dtd.15.06.2004 decided 

both these appeals in favour of the Revenue treating the disc antenna is a 

wireless reception instrument or apparatus taxable @ 12%. As a result, the 

tax due as calculated by the assessing authority again re-imposed. Against 

the said order of this Tribunal, the dealer approached Hon‟ble Court vide 

STREV No.161/2004 and 162/2004. The Hon‟ble Court vide order 

dtd.06.02.2019 in both the STREV set aside the order of this Tribunal and 

remanded the back for disposal afresh taking consideration of all the 

grounds in appeal memo and cross objection. Thus, following the order of 

the Hon‟ble Court the matter is re-heard and decided as follows. 

4. Here the claim of the appellant-Revenue is, the disc antenna 

sold by the dealer are not electronic goods and as such, are exigble to sales 

tax @ 12% as determined by the assessing authority and to that effect the 

findings of the first appellate authority treating the disc antenna as 

electronic goods taxable @ 2% is wrong.  

 Per contra, the claim of the dealer is, the proceeding is not 

maintainable in the eye of law since the appeal is not filed by the competent 

authority as per law. The reopening of the assessment for the assessment 
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period 1993-94 is nothing but mere change of opinion and since the goods 

like disc antenna is an electronic goods, the first appellate authority is right 

in his approach in imposing tax @ 2%.  

5. From the rival contentions above, the question framed for 

decision in these appeals are,  

(i) whether the first appellate authority is wrong in treating the 

disc antenna as electronic goods;  

(ii) whether the appeal is preferred by a non-competent person and 

for the reason the appeal is not maintainable; and  

(iii) whether the reopening of the assessment for the assessment 

period 1993-94 is nothing but, mere change of opinion, thereby, 

the reassessment proceeding found to be not sustainable in law.  

6. Coming to the question of competency of the person to file the 

appeal, learned Counsel for the dealer Mr. A. Mohanty draws the attention 

of the forum to Rule 52(2)(b) and Rule 3 of the OST Rules. Rule 52(2)(b) 

speaks of the person authorized or empowered under the rule to sign and 

verify the memorandum of appeal or cross objection. Rule 3 on the other 

hand speaks of who are the authorities to be appointed for assisting the 

Commissioner. Learned Counsel argued that, it is the Commissioner or the 

authorities empowered to assist the Commissioner are, competent person to 

file appeal but not any officer of Establishment Section is the person 

competent to prefer the appeal. He has interpreted the term „such other 

officer‟, as per Rule 52(2)(b) of the Rules and according to him, such other 

officer as engrafted in the provision is different from „any other officer‟. So, a 

person other than the person like Commissioner or the officer as per Rule 3, 

no one can be treated as competent to prefer appeal.  

 In answering to the argument of the learned Counsel for the 

dealer, learned Standing Counsel, Mr. Agarwal advanced the ruling of the 

Hon‟ble Court in identical matter in case of State of Orissa v. Industry & 

Commerce Enterprisers Pvt. Ltd. (1971) 28 STC 665 (Ori.) and Metal 

Fabricant v. Judicial Member, OSTT (1999) 114 STC 104 (Ori.). The Hon‟ble 

Court has treated and accepted the meaning of the term „such other officer‟ 
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equivalent to „any other officer‟ and in accordance to the view of the Hon‟ble 

Court it cannot be said that, the establishment officer who has put his 

signature or verified the appeal memo is not the competent person. Thus, 

this question raised by the dealer though has got its own force in 

accordance to the argument but is of no avail to the dealer for the decision 

rendered by the Hon‟ble Court discussed above.  

7. The next question raised by the dealer‟s Counsel is, the 

reopening of the assessment for the year 1993-94 is nothing but a mere 

change of opinion which is not permissible as per Sec.12(8) of the OST Act. 

It is a fact that, in the case in hand the dealer was assessed u/s.12(4) of the 

OST for the assessment period 1993-94 and in the said assessment, the 

dealer‟s claim was accepted by the department as the department had not 

charged any higher rate than paid on disc antenna. But, in a later period, in 

view of the objection raised by the audit team, the assessment was reopened 

for the reason that, the disc antenna should be taxed @ 12% and it is not an 

electronic goods. Learned Counsel for the dealer vehemently argued that, 

this is nothing but a change of opinion. At one time, the assessing authority 

treated the disc antenna as electronic goods and accepted the tax paid by 

the dealer. But, in a later period, only on the strength of audit report, the 

assessing authority has changed its view. 

8. If there is a change of opinion, there must necessarily be a 

nexus i.e. required to be established between the change of opinion and the 

material present before the assessing authority. Discovery of an inadvertent 

mistake or non-application of mind during assessment would not be a 

justified ground to initiate proceeding for reassessment. In the case of State 

of Uttar Pradesh v. Aryabhatt Chaul Udyog (2016) 91 VST 1 (SC); reopening 

cannot be a mere change of opinion. Mechanical acceptance of the A.G. 

Audit report and changing opinion thereupon basing the audit report does 

not amount to application of mind independently. The Apex Court has time 

and again held that, a mere change of opinion cannot per se reason to 

reopen an assessment. Commissioner of Income Tax v. Kelvinator of India 

Ltd. (2010) 320 ITR 501 (SC) and Binani Industries Limited v. Asst. 
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Commissioner of Commercial Taxes (2007) 6 VST 783 (SC), H. Tribhovandas 

and Sons v. State of Gujarat (2019) 60 GSTR 275 (Guj.).  

 Adverting to the case in hand, it is found that, the A.G. Audit 

Team has suggested for reassessment as there was wrong in imposition of 

levy of tax. The assessing authority has re-determined the tax rate and fixed 

it @ 12%. This tantamount to mechanical acceptance of the report of the 

A.G. Audit Team. However, the fact remains, as it is argued by learned 

Standing Counsel that, it was not a ground taken by the dealer all along 

and more importantly the notice to the dealer in the reassessment 

proceeding or the LCR reflecting the formation of opinion for reassessment 

by the assessing authority or the original assessment order u/s.12(4) of the 

OST Act are not made available to the Bench to form a definite opinion on 

this question.   

9. The argument of the learned Counsel for the dealer seems to be 

forceful and quite conceivable but, on being asked neither the dealer nor the 

Revenue could produce the original assessment order u/s.12(4) of the OST 

Act for the assessment period 1993-94. Without perusing the original 

assessment order of that period and without perusing the LCR, where the 

assessing authority has formed opinion to reopen the assessment, this 

Tribunal cannot jump to a conclusion that, the assessing authority has just 

changed his opinion. Since the dealer has raised this point, burden is on the 

dealer to establish the same. Here, the dealer has failed to produce any 

documentary evidence in support of his contention. So, even though it 

seems prima facie that, the assessing authority has changed his opinion on 

the basis of A.G. Audit report but in absence of cogent evidence, this plea is 

found not established.  

10. The main question on which the fate of the dealer rests is, what 

should be the correct rate of tax on disc antenna. In the case in hand, the 

dealer is a trader of TV and its accessories including disc antenna. As per 

the registration certificate issued by the taxing authority to the dealer, the 

dealer is a trader of TV and accessories including antenna. The dealer has 

sold disc antenna and collected tax @ 4%. Similarly, the dealer has sold 
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television set and collected tax @ 4%. There is no dispute that, TV sets are 

exigible to tax @ 4% in accordance to entry Sl. No.99 of the rate chart. As 

such, it is definitely presumed that, under the impression that, the disc 

antenna also carry tax at the same rate along with TV, the dealer has 

collected tax and paid the tax. The order of the assessing authority as it 

revealed, the assessing authority has taken consideration of the entry Sl. 

No.41 relating to electronics goods and entry Sl. No.99 relating to TV sets 

and thereafter treated the antenna as an accessory to TV but an unspecified 

item whose rate of tax should be 12%. Conversely, the first appellate 

authority treated the disc antenna as an electronics goods taxable @ 2% i.e. 

as per entry Sl. No.41. Though, the first appellate authority has not 

categorically stated about the entry serial but in the impugned order it has 

specifically held that, the disc antenna is an electronics item as it is 

declared by the notification as per the classification in the information 

system issued by the Department of Electronics, Government of India at 

entry Sl. No.1952. On acceptance of the aforesaid notification, the first 

appellate authority has treated the disc antenna as electronic goods. It is 

observed that, the disc antenna is a system through which different 

channels are connected from one place to another. So, it is nothing but an 

electronic goods.  

11. It is apt to mention here that, in the argument learned Standing 

Counsel raised an additional plea like, the disc antenna is an item as per 

entry in Sl. No.104 of the rate chart and to be taxed @ 16%. For better 

appreciation of the disputed question, all three relevant entries are 

reproduced below i.e. 41, 99 and 104. 

 “41. Electronic goods excluding clocks,  …Two per cent 
  time pieces, watches, Dictaphones, tape 

recorders, two-in-one and Component 
parts thereof, electronic toys, 
gramophone record players and 

component parts, radio receivers, tape 
recording decks, amplifiers, 

microphones, megaphones, P.A. system, 
television sets, Cameras, Video Cameras, 
V.C.R., V.C.P., generators, calculators, 
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microscopes, intercom system telephone 
instruments, fax machines, telex 

machines and washing machines. 
 

 99. Television sets   … Eight per cent 
 
 104. Wireless reception instruments …Sixteen per cent 

  and apparatus but including radio and 
radio gramphones, accumulators, 
amplifiers and loud speakers and 

component parts and accessories 
thereof.” 

  
11.1 It is not disputed that, disc antenna is not included in any of 

the entry in the rate chart prevailing during the period of assessment. It is 

also not disputed that, the dealer has registration certificate issued by the 

taxing authority for trading of TV and its accessories which includes disc 

antenna. It is definitely presumed that, the dealer who has collected and 

paid tax @ 4% against TV treated the disc antenna under the same category 

and in accordance to that, collected tax and paid tax @ 4%. The A.G. Audit 

Team has suggested that, disc antenna is an unspecified item. The 

assessing authority applied the straight jacket formula, because the disc 

antenna is not covered under any of the item in the rate chart, it is treated 

as unspecified item.  

11.2 The principle is well settled that, whenever there is a question of 

concession or exemption in payment of tax, the burden rest on the dealer to 

prove why he is entitled to that concession or exemption. Similarly, 

whenever there is the question of any underassessment or payment of tax 

lower than the appropriate rate then, it is the duty of the taxing authority to 

determine the appropriate rate of tax and levy the same on the dealer. Here, 

the dealer had paid tax @ 4%. The taxing authority has treated the disc 

antenna as an unspecified item. During argument, the Revenue orally 

claimed that, disc antenna is covered under entry Sl. No.104 taxable @ 16%.  

11.3 The written submission advanced by the learned Standing 

Counsel is about the claim that, antenna covered under entry Sl. No.104 as 

it is a reception apparatus for television. Learned Standing Counsel placed 
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in Pioneer Enterprisers v. JCCT (2004) 134 STC 138 (Kar.) wherein the 

Hon‟ble Court has held the DTH is an accessory to television. Similarly, the 

Hon‟ble Supreme Court in Commissioner of Customs v. C-Net 

Communication (I) (P) Ltd. 2007 12 SCC 72 held it is an ‘apparatus for 

television’. In Televista Electronics (P) Ltd. v. CST (1992) 87 STC 410, 

the Hon‟ble Delhi High Court has held that Television falls under expression 

‘Wireless Reception Instruments’. At the cost of repetition, it is pertinent 

to mention here that, the prayer in this appeal by the Revenue is for 

restoration of order of assessing authority.  

11.4 This is a new plea raised in the argument. The Revenue being 

appellant has not taken this ground in the memo of appeal. The appellant is 

not permitted under law to take a new and different plea during argument 

which is inconsistent to the earlier plea taken in the memo of appeal. Here, 

the parties have not approached this forum for determination of the actual 

rate of tax but to determine the correctness or sustainability of the order 

appealed for. Thus, we are constrained to opine that, the plea advanced in 

the argument is not grounded in absence of the plea taken in appeal memo.   

11.5 Per contra, the claim of the dealer is, antenna is an electronic 

item covered under entry Sl. No.45. In support of his claim, the learned 

Counsel for the dealer placed his reliance in the matter of BPL Ltd.-

Whirlpool of India Ltd. v. State of Andhra Pradesh [2001] 121 STC 450. 

Besides, he also strongly placed reliance on notification under the caption 

“Guide To Electronics Industry In India, 1996” published by Government of 

India, Department of Electronics, Data Bank & Information Division. As per 

the said notification, the entry at Sl. No.1952 disc antenna is a consumer 

electronic goods. In the impugned order, the first appellate authority relied 

on the aforesaid notification and accepted the argument that, disc antenna 

is a consumer electronic goods upon which the rate of tax is 2%. In the 

reported decision in BPL (supra) the Hon‟ble Apex Court has held as 

follows:- 

 “12. The key words to our mind which appear in the said 

definition contained in the notification are “operating on 
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electronic principles”. In the Concise Oxford Dictionary, Tenth 

Edition, “electronic” has been, inter alia, defined as “having 

components such as micro chips and transistors that control 

and direct electronic currents”. In McGraw-Hill Encyclopedia of 

Science and Technology (Sixth Edition), Volume VI at page 235 

under the heading “Electronics”, it is stated thus: “The branch 

of science and technology relating to the conduction and control 

of electricity flowing through semi-conductor materials or 

through vacuum or gases.” Under the heading “Consumer 

electronics” at page 237 of the said Encyclopedia, it is stated 

that: “Aside from the communications services of telephone, 

radio and television the consumer has available a wide variety 

of electronic devices and equipment which employ the detailed 

technology of the computer industry.” 

 

11.6 Learned Standing Counsel vehemently opposed to the 

application of reported decision to the case in hand with the argument that, 

the judgment of Apex Court is in the context of Andhra Pradesh Sales Tax 

Act relating to goods consumer electronics. There was no such entry of 

consumer electronics under the OST Act during relevant period. But, it 

should be kept in mind that, entry at Sl. No.41 was already there during the 

prevailing period of assessment which contains the electronic goods. Sl. 

No.41 as mentioned above, covers all kinds of electronic goods excluding 

bearings few which are categorically excluded as entered in the entry 

column. 

11.7 Once we rely and accept the view of the Apex Court in BPL case 

(supra), then there is no escape from the conclusion that, disc antenna  is 

an electronics goods, more to say, it is a consumer electronic item. Entry at 

Sl. No.104 does not speak about antenna more particularly, antenna which 

attached to Television set. Conversely, entry Sl. No.41 contains electronic 

goods in the light of the authority in BPL case. Irrespective of the fact that, 

the decision relates to Andhra Pradesh Sales Tax Act but the analysis of the 
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Apex Court of the land regarding antenna certainly relates to its component, 

function and use.  

 When the entry in Sl. No.41 regarding electronic goods excludes 

particular items specifically then, any goods covered under the term 

electronics should be treated under entry in Sl. No.41 and if that be, the 

appropriate tax rate is 2%. The notification in subsequent period vide SRO 

No.149/2001 dtd.01.04.2001 is not in conflicting with earlier rate chart and 

entry in Sl. No.41 in particular.  

12. For the foregoing reasons, it is believed that, disc antenna 

should be treated as electronic goods and resultantly, it can safely be said 

that, the order of the first appellate authority under challenge calls for no 

interference. 

 In the result, both the appeals stand dismissed as of no merit. 

The cross objection is disposed of accordingly. 

 
Dictated & corrected by me, 

 

    Sd/-            Sd/- 
      (S. Mohanty)                           (S. Mohanty) 

1st Judicial Member                 1st Judicial Member 
 
     

 
     I agree 

 
                      Sd/-        
                    (P.C. Pathy) 

                           Accounts Member-I 
 

 

 
 
 

 
 


