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O R D E R 

 

 

  These two present appeals of the dealer-appellant have been 

directed against the impugned orders of ld. Assistant Commissioner of 

Sales Tax, Sundargarh Range, Rourkela (in short, ld. FAA) passed in a 

common order dtd.30.09.1999 in appeal case No.AA93(RL-I) 98-99 and 

AA.94(RLI)98-99, confirming the tax demand of Rs.36,24,595.00  relating to 

the year 93-94 and Rs.64,05,269.00 relating to the year 94-95 raised by ld. 

Sales Tax Officer, Rourkela-I Circle, Uditnagar ( in short, LAO) in his 

assessment orders made under section 12(4) of the Odisha Sales Tax Act 
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(in short, OST Act) which were passed separately on 31.03.1997 and 

30.03.1998.  

2.   The learned authorities below have discarded the 

contention of the appellant that the supplies of plant and machinery being 

brought from outside the State of Odisha and installed and commissioned 

within the State of Odisha, the transaction is exempted from payment of 

Central Sales Tax, as it attracts sale within the meaning of Sections 3(a) 

and Section 3(b) read with Section 6(2) of the CST Act. The assessing 

authority expressed that since there was no privity of contract between 

SAIL (RSP) and outside the State suppliers and the payments were made 

to the Appellant who undertook procurement of plant and machinery, 

erection, installation and commission of the said plant and machinery at 

plant site of SAIL (RSP), and further that the plant and machinery got 

transferred to SAIL (RSP) by way of accretion, the transaction attracts levy 

of sales tax under the OST Act.  The learned  authorities below stated that 

the entire contract being one of composite turnkey contract for supply of 

plant and machinery, and installation, erection and commissioning of 

power plant, transfer of property in goods involved in execution of such 

works contract which took place in the State of Odisha, levied OST after 

allowing deduction @ 35% towards labour and service charges from the 

payments received from the contractee. 

3.   The appellant carried the matter in appeal under Section 

23(2) of the OST Act where the first appellate authority confirmed the 

assessment order while affirming that the contract is turnkey one and 

contract of supply and contract of service were not mutually exclusive. 

The service contract being correlative with entire plant being 

commissioned, the appropriation to the contract of supply occurred within 

the State of Odisha by the appellant. 
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4.  The appellant-dealer carried the matter further in second appeal 

before this Tribunal under Section 23(3) of the OST Act. In the 

memorandum of second appeal, it has been stated that: 

 i. There is no dispute by any of the authorities below that there was 

movement of goods from outside the State to Rourkela inside the State of 

Odisha under a contract entered into between SAIL (RSP) and the 

appellant-company; 

 ii. Pursuant to said contract, the goods moved from outside the 

State to the plant site of SAIL (RSP) in Odisha; 

 iii. The goods, being specified goods, was never diverted nor could be 

diverted to anyone else other than the contractee being SAIL (RSP). 

 iv. All the ingredients to hold that the transaction in question is in 

the nature of inter-State sale is satisfied in view of provisions contained in 

Section 3(a) and section 3(b) read with Section 6(2) of the C.S.T  ACT, 

1956. Reference may be had to KELVINATOR OF INDIA, 32 STC 629 (SC); 

BHEL, 102 STC 373 (SC). It may be considered that it is immaterial 

whether a contract is turnkey, indivisible or divisible; by virtue of 

landmark Judgments on the subject-matter being BUILDERS 

ASSOCIATION, (1989) 73 STC 370 (SC); GANNON DUNKERLEY, (1993) 88 

STC 204 (SC) AND BHEL, (1996) 102 STC 373. Further, inadequate 

deductions towards labour and service charges being allowed by the 

assessing authority as confirmed by the appellate authority, the same 

deserves interference by this Hon‟ble Tribunal. The Appellant submitted 

that all these issues are covered under earlier Full Bench order dated 

29.03.1997 of this Hon‟ble Tribunal rendered in the case of instant dealer 

in S.A. Nos.966-973 of 1989-90.  

 v. The Appellant also submitted that in an identical case the period 

of assessment being 1988-89 in respect of assessments pertaining to 

Paradeep Circle, the Full Bench of this Hon‟ble Tribunal vide order dated 

15.12.2000 in the case of instant dealer being BHEL Versus State of 

Odisha, S.A. Nos. 1928-1929 of 1992-93, took contrary view differing with 
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the earlier view expressed in order dated 29.03.1997 in S.A. Nos.974-979 

of 1989-90. The appellant-company approached the Hon‟ble High Court of 

Orissa invoking provisions of Article 226 & 227 of the Constitution of 

India challenging the said order dated 15.12.2000 in OJC No.11592 of 

2001. During the course of hearing, the appellant cited before the Hon‟ble 

High Court the decision dated 29.03.1997 of this Hon‟ble Tribunal in S.A. 

Nos. 974-979 of 1989-90 of BHEL for Paradeep Circle for the earlier 

periods. Taking note of conflicting views of this Tribunal, the Hon‟ble High 

Court vide order dated 14.02.2019 laid the issue to rest by observing thus: 

   “1. By way of this writ petition, the petitioner has challenged 

the order dated 15.12.2000 passed by the “Full Bench” of Orissa Sales Tax 

Tribunal in Second Appeal Nos.1928-1929 of 1992-93 confirming the 

order of the Assistant Commissioner of Sales Tax dated 31.01.1992 in 

First Appeal Nos.2768-2769/CU-II/89-90. 

   2. In the above impugned order, the learned Tribunal has 

taken a „U‟ turn from its earlier decision dated 29.03.1997 passed in 

Second Appeal Nos.974-979 of 1989-90 under Annexure-3 to the writ 

petition. 

   xxx  xxx  xxx 

        3. Having heard learned counsel for the parties and 

considering the materials available on record, we are of the considered 

opinion that for the same contract for the different years between the 

same parties, the earlier decision is binding. Even if the Tribunal was not 

in agreement with the earlier decision, the Tribunal ought to have referred 

the matter to the larger bench. 

       4. In that view of the matter, the order dated 15.12.2000 

passed by the Full Bench of Orissa Sales Tax Tribunal in Second Appeal 

Nos. 1928-1929 of 1992-93 is required to be quashed and set aside and, 

accordingly, the same is quashed and set aside. It is made clear that the 

parties will be governed by the view taken in the order dated 29.03.1997 

passed in Second Appeal Nos.974-979 of 1989-90 at Annexure-3.” 
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                     5. The Standing Counsel for the Respondents submitted that 

the Appeals be decided by following the earlier order dated 29.03.1997 in 

S.A Nos. 966-973 of 1989-90 passed by the Tribunal for the earlier  

periods in case of the same Appellant subject to provisions contained in 

the agreements/ contracts entered for the work relating to impugned 

period. 

  6. We have heard the rival contentions of the parties and also 

gone through the orders cited before us. 

  7. BHEL, a Government of India Undertaking, entered into 

two contracts: one for supply of plant and machinery (boiler turbo 

package) and another for installation, erection and  commissioning of 

power plant for SAIL, (RSP). That, for execution of above work, the 

appellant is required to arrange for effecting delivery of the materials, 

plant and equipments and other services within time stipulated. The 

goods procured from outside the State has been directly received at the 

work site of SAIL, (RSP) and R.R./L.R. were  forwarded to the said site. 

  8. Both the authorities below on an erroneous approach 

without rejecting the turnover disclosed to fall under Section 3(a) in case 

of plant and equipment being directly manufactured and dispatched from 

BHEL‟s factories situated outside Odisha and under Section 3 (b) read 

with Section 6(2) of the CST, Act, 1956 in case of plant and equipment 

manufactured by Sub- suppliers of BHEL and dispatches made from sub-

suppliers or sub-vendors works situated in places outside Odisha and 

moved from other states into the State of Odisha directly came to hold 

that the transfer of property in goods involved in execution of contract was 

effected within the State of Odisha. For this purpose, they have ignored to 

keep in mind that the tailor-made goods were manufactured by BHEL 

outside the State of Odisha for the purpose of installation, erection and 

commissioning of power plant as per designs to suit the necessity of SAIL, 

(RSP) and the same got moved from outside the State to SAIL, (RSP) 

Rourkela, Odisha. Such being the factual position, the State Revenue 
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Authorities were not justified in treating such turnover as local sales 

falling within the purview of the OST Act. 

  9. To find out as to whether the contracts between the same 

parties which were the subject matter of the earlier order of the Tribunal 

and the contracts between the same parties referred to in the present 

appeals are identical or not, it is necessary to take into account different 

clauses of the contracts. 

  10. Contracts which were subject matter of earlier order 

dated 29.03.1997 in S.A Nos 966-973 of  1989-90. 

  SAIL (RSP) issued global tender on 7.11.79 for 2 x 60 MW Power 

Plant equipment. Pursuant to this tender, BHEL submitted its  offer, RSP 

issued a letter on 20.08.82 for complete design, manufacturing, supply 

erection, testing and commissioning of 2 x 60 MW Second  Power Plant to 

be installed at Rourkela Steel Plant with specific indication that the LOI is 

for Boiler Plant equipment and also for Turbo Generators and Power Plant 

Cycle Equipment. In continuation of the aforesaid letter of Intent, RSP 

issued a binding order on 7.6.83 briefly indicating the scope of supply of 

plant and equipment. Later on, a formal contract was entered into 

between the RSP and BHEL on 23.12.1988 giving effective date of the 

contract to be 20.08.82 as is evident from Clause 10, 01.01. What has 

been agreed upon by the letter of Intent dated 20.08.82 and the binding 

order dated 7.6.83 is formally incorporated much later in the formal 

contract. Moreover, although the lower forums have referred to the 

aforesaid documents in their orders, on going through the assessment 

records as well as appeal records submitted by the Revenue, it is seen that 

no such document is available in them for our verification. In this view of 

the matter, there remains no other alternatives than to refer the copies of 

the aforesaid documents and connected evidence produced before us by 

the appellant in shape of paper books (six volumes) to determine the 

points at issue. The binding order dated 7.6.83 deals with the scope of 
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supplies along with other terms and conditions of connected supplies, the 

essential portions of which are extracted below: 

    1. Scope of Supply will include briefly, Boiler Plant & Equipment 4 

Nos. Electrostatic precipitators and 4 Nos. Rotary Air Heaters as per 

alternative-1 of your quotation and turbine Alternators as per KWU (West 

Germany) design and Static excitation system as per detailed scope agreed 

to various correspondence and discussions. 

 2. (i) 2 Nos. Boilers with 2 Nos. ESPS and 4 Nos. Rotary Air 

 Cylinders 

 (i) Indigenous supply on F.O.R. Rourkela basis: Rs. 21,65,50,000/- 

 Complete erection testing & Commissioning     Rs. 6,50,00,000/-. 

 (ii)  2 Nos. Turbo Alternators as per KWU design with  Static 

excitation systems. Supply of f.o.r Rourkela  site basis Rs. 24,70,77,000/- 

    3. Erection,  testing  and  commissioning 

 Rs.1,40,00,000/-. 

                  With reference to the discussions held on 14th and 15th September 82, 

the followings are  the additional items to be included in the scope of 

supply at the rates mentioned against each. 

Price f.o.r. Rourkela site. 

 (a) Activated Carbon Filter (Sl. 3 of Annexure) Rs. 1,00,000,00 L & 

M, Page 15a of revised offer dt. 11.12.81. 

 (b) Pressure vessels with 11 Kg/cm2 pressure which will be supplied   

  IS–2825/I including all accessories except free of charge.

 Valves and pressure gauges (Sl. 10 –do.)  

 (c) Change in storage capacity of Generator from Rs. 7,10,000.00 

 20 minutes to 30 minutes (Sl. 3 Annexure L & M, Page 15 of revised 

 offer dt. 11.12.1981) 

 (d) RFP interconnecting piping including Rs. 9,18,000.00 

 Instrumentation (Sl.4, -do-) 

 (e) 24 Volts D.C. Battery (Sl.7 –do-) Rs. 2,60,000.00 
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    4. The following items, though included in the original offer, are not 

required,  

 Hence, the contract price shall be reduced correspondingly:-  

  Price 

  (a) 4 way butterfly value for condenser cleaning Rs.       

13,09,000.00 

 (Sl. 1, Annexure-L & M, Page 15 of revised Offer dated 11.12.1981. 

  (b) Ferro-sulphate dusting system (Sl.2, -do-) Rs. 4,50,000.00 

  (c) Digital clock system (Sl. 6 of Annexure L & M, Page 15 of 

  revised offer dt. 11.12.81. 

  (d) Public  address system (Sl. 7 –do-) Rs. 6,00,000.00 

  (e) Impure Condensate tanks and values Sl.8 Rs. 50,000.00 

   of Ann. L & M page 15 of revised offer dt. 21/22-10-82. 

 5. Delivery : 

The complete plant will be supplied, erected, tested and commissioned as 

detailed below:- 

(i) To complete two unit of boiler & turbo alternator within 33 months. 

(ii) Two units complete- within 39 months  

The date of commencement of the Contract is 20th August 1982. 

 6. Payment Terms – As per Annexure „A‟ Enclosed. 

 Consignee : 

 7. Dy.  Manager (Stores/Receipt),  

 SAIL, Rourkela Steel Plant, 

 Rourkela-769011 (Orissa). 

    8. For all the indigenous materials, BHEL is responsible to supply 

materials on f.o.r. sites basis. While consignment will be booked to Dy. 

Manager (Stores/Receipt), SAIL, RSP, Rourkela, the same will be endorsed 

by RSP in favour of BHEL, New Delhi and the responsibility to collect the 

materials from Railway/Transporters and bring them to site will be that of 

M/S. BHEL. 
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   ANNEXURE – 1 to the Binding order. 

 5.0.0. Terms and modes of Payment. 

 5.1.0. Imported supplies.  

 5.2.0. Indigenous supplies. 

The formal contract entered into between the parties on 23.12.83 

specifying the following essential terms and conditions: 

   1.00.0   Definitions : 

   1.07.00   “Tender Specification” shall mean the design date, drawings, 

schedules, broad equipment characteristics and other technical details 

furnished with the invitation to tender for the purpose of submitting offer 

by the tenderer. 

   1.10.00   “Erection” shall mean installation of equipment with all 

accessories supplied and will include any service which the contractor is 

required to perform for the due fulfillment of his contract at the building 

site with his own and/or other staff, or labour made available to him and 

with the aid of his own and/or other staff, labour and equipment and 

auxiliary materials placed at his disposal. 

             2.00.00 SCOPE OF CONTRACT 

   2.01.01 Supply of Boiler Package - imported materials on FOB basis from 

Poland/third countries. 

   2.01.02. Supply of Boiler Package-Indigenous materials on FOR Rourkela 

Site basis.  

   2.01.03 Supply of Turbine Generator Package on FOR-Rourkela Site 

basis. 

   2.01.04 Clearance of consignments from Customs, from the port of 

discharge and its sub-sequent safe transportation to site on                   

behalf  of the Purchaser. 

2.01.05    Store, erection, testing and commissioning of the aforesaid plant 

and equipment. 

2.02.00 Scope of Services and Obligations. 
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2.02..01.0 Scope of Erection Services 

  The scope of services provided by the contractor for erection and 

commissioning activities and the facilities to be provided by the purchaser 

at site have been detailed below: 

3.02.201.1 Scope of services provided by the Contractor : 

  Unloading from railway wagons from the project railway siding or 

from other carriers within the project site, transportation to the storage 

area, unloading and stacking, transportation to the work site, safe custody 

upto final acceptance, progressive erection, testing and commissioning, 

including performance test, of 2 nos. of 280 T/HR Boilers, 2 nos. of 60 

MW turbo generators with auxiliaries restricted to the scope of supply as 

detailed under Article 2.01..01 to 1.01.03.  On receipt of plant and 

equipment, the purchaser shall hand over to the contractor all the plant 

and equipment received under this contract for storage, erection and 

commissioning and the Purchaser shall take over this plant and 

equipment only after they are incorporated into and made part of the each 

TG and Boiler set, the set if installed, commissioned and taken over by the 

Purchaser. However, the contractor shall not deal with such plant and 

equipment in any manner what-so-ever, except for the purpose of 

execution of this contractor of their part. 

2.02.01.2 Obligations of the contractor : 

 (i) Application of thermal insulation as included in the contract 

specifications.    

 (ii) Performing hydro-static test on boiler to meet the requirement of 

statutory regulations. The Contractor shall provide and install the 

necessary pipe work, valves and pumps required for the hydro test, the 

filling pump and hydro-test pumps for this purpose. However, the 

Purchaser should make available treated DM Water in the storage tanks 

adjoining DM Plant located at site. On completion of hydro-test disposal of 

the DM Water upto nearest plant drain within boiler area shall be in 

contractor‟s scope. 
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  Pumps used for the tests shall be the property of the purchaser. 

    (iii) Performing suitable leak test on Boiler casing, duct work and 

element, subject to the positive or negative pressure as per contract 

specifications. 

    (iv) Performing all preliminary process comprising of chemical 

cleaning, necessary un-coupling and re-coupling of motors for bumping  

and hot alignment checks, start-up and commissioning for Boilers and 

„TG‟s defined in 2.02.01.1 above. All equipment, temporary piping, values, 

pumps etc. For chemical clearing of boilers and TG pipes and steam 

blowing of Boilers shall be provided by the contractor. Steam and DM 

Water required for chemical cleaning will be made available by the 

Purchaser at the inlet of the Acid dissolving tank. The steam parameters 

required for chemical cleaning shall be indicated separately. All civil 

works, foundations for pumps, tanks, effluent drain channels etc. shall be 

provided by the purchaser. 

 The above temporary piping, valves, tanks, pumps etc. will remain 

the property of the contractor. 

 The contractor‟s scope of supply shall include all chemicals and 

consumables required for chemical cleaning of Boiler and pre-boiler 

systems. 

    (v) Carrying out hydro-static test on condenser shell and tube sides. 

However, the Purchaser should make available treated DW water at the 

DW water storage tanks. The Pumps will remain the property of the 

Purchaser. 

 (vi) Carrying out air leakage tests of generator. 

 (vii) Oil flushing of TG Unit:- 

Contractor‟s scope of supply shall include necessary lubricating oil for 

flushing of the TG unit. 

 (viii) Painting damage during transit/erection will be touched up at 

site and after erection, but before handing over, two coats of finish 

painting with enamel paint will be carried out. 
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2.02.01.3 Obligation of the Purchaser : 

    (i)   The Purchaser shall provide free of cost operational railway  

siding within the project site and within reasonable distance from the  

storage area for unloading of the materials. Purchaser is to place the 

wagons at the project railway siding, free of cost. 

    (ii)  The railway siding shall also be extended free of cost to the 

turbine house building to enable unloading heavy consignments such as 

generator, stator etc. 

 Within the turbine house for its transportation to the work site. The 

railway siding shall also be extended to the storage area, pre-assembly 

yards. 

    (iii)  The Purchaser shall provide free of cost all weather cranes, 

access/approach road  from the unloading point upto the storage areas 

within the boiler areas, from the storage area to pre-assembly yards and 

from pre-assembly yard to work site. The access farads provided by the 

Purchaser should be suitable for movement of heavier material handling 

equipment like Crane, Tractor, Trailers etc. 

    (iv) The Purchaser shall make available, free of cost adequate open 

storage area, properly consolidated and leveled with proper drainage 

within a reasonable distance near the work site. 

   (v) The Purchaser shall provide adequate leveled open space with 

 drainage facilities, free of  cost, within a reasonable distance from 

   the erection site for the contractor/sub-contractor‟s Labour Colony. 

        (vi) The Purchaser shall provide single point outlet with adequate 

capacity, for electricity and water at each work area such as construction 

site, office, tools and plant-storages, open and covered storage areas, 

labour colonies etc, free of cost. Construction water, power & drinking 

water only shall be provided free of cost. Power for Fabrication of power 

house building structurals shall be chargeable. 

         (vii) The Purchaser shall permit the use of their maintenance 

workshop, subject to availability and at normal charges. 
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    (viii)  The Purchaser shall make available the chemical laboratory 

facilities at normal charges at the time of pre-commissioning operator and 

testing of sample during chemical cleaning processing etc. 

        (ix) The Purchaser shall carry out the grouting including the final 

finish grouting of all equipments and structures covered under the scope 

of this contract. Final adjustment of foundation level by chipping and 

dressing of foundation, checking locations, elevations etc. of anchor bolts 

and certifying for grouting the anchor bolts and base plates and carrying 

out the minor civil works as may be required in connection with the 

erection work shall be the responsibility of the contractor. 

            (x)  Disposing of all the neutralised effluents shall be carried 

out by the Purchaser. 

             (xi) The Purchaser shall assist the contractor in obtaining F & T 

Telephones and internal communication facilities. 

              (xii) The Purchaser shall provide adequate number of qualified 

and experienced engineers, operators, skilled and unskilled workmen 

acceptable to boiler Inspectorate of Orissa required to operate the Plant 

and equipment from the time they are ready for test and trial runs. 

            (xiii) The Purchaser shall provide de-mineralised water, HT/LT 

power, fuels etc, for testing and commissioning of the equipments. HT/LT 

power required for trial run/commissioning shall be provided by the 

purchaser at the terminal as per the contract. For HT/LT power, the cable 

termination shall be done by the Purchaser at his own cost.  

  The fuel and DM water to be provided at the terminals as defined 

in the technical portion of the contract by the Purchaser at his own cost. 

            (xiv) The Purchaser shall allow the contractor‟s own personnel and the 

foreign supervisory personnel to use the medical facilities available with 

them at normal charges. 

            (xv) The Purchaser shall carry out all cabling work at site not covered 

under the scope of the contractor and provide the cables wherever 

required. 
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            (xvi) All fees and charges payable to the statutory authorities for 

carrying such tests and inspection by the contractor to meet IBR/other 

statutory requirement shall be borne by the Purchaser. The necessary 

formalities required to be complied with by the Purchaser shall be fulfilled 

by the Purchaser. However, the contractor shall render all necessary 

assistance to the Purchaser in this regard. The Contractor shall be 

responsible for all the necessary periodic testing and inspection during 

erection and commissioning of the equipment and shall carrying the work 

to meet the specific requirement of Indian Boiler regulations as necessary. 

Similarly all other relevant statutory clearance covering the scope of work 

under this contract shall be obtained by Contractor on behalf of 

Purchaser. 

    (xvii) The Purchaser shall allow the Contractor to use BOT 

crones and other facilities supplied and erected by the Contractor for 

completion of the job, free of cost. 

             (xviii) The Purchaser shall issue the cement and steel on 

chargeable basis subject to availability erection and fabrication works at 

site. 

          2.02.02.2 Insurance : 

  The Contractor shall arrange marine/inland-cum-storage cum 

erection / commissioning insurance for all imported supplies on behalf of 

the Purchaser. The contractors shall also arrange storage-cum-erection / 

commissioning insurance for indigenous supplies for boiler package as 

well as TG package on behalf of the Purchaser. The contractor shall take 

responsibility for lodging claims well in time with the insurance 

Underwriter and settle the claim for all types of losses, damages covered 

under the insurance policy. The claim shall be filed by the contractor and 

all the required formalities in this regard shall be fulfilled by them. The 

contractor shall also ensure prompt and timely insurance survey of the 

damaged / pilfered / lost consignments and shall also take immediate 
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action for obtaining the replacements. The purchaser shall reimburse to 

the contractor the difference between replacement value and claim settled. 

    3.00.00 CONTRACT PRICE 

            3.01.00 SUPPLY OF EQUIPMENT 

            3.01.01.0 Boiler Package 

            3.01.01.3 Indigenous : 

   Price for supply of equipment F.O.R, site, as per scope of 

supply detailed in Volume-II, Part-II shall be Rs. 21,59,50,000/- (Rupees 

Twenty-one Crore fifty nine lakhs fifty thousand only). 

             3.01.02 T.G. Package : 

  Price for supply of equipment F.O.R, site as per scope of supply 

detailed in Volume-II, Part-III shall be Rs. 24,71,56,000/- (Rupees Twenty-

four Crore seventy one lakhs fifty six thousand only). 

           3.02.00  ERECTION & SERVICES : 

           3.02.01  Erection of Boiler Package : 

   Price for erection of equipment to be supplied under Article-

2.01.01 and 2.01.02, including erection supervision by foreign specialists 

shall be Rs. 6,50,00,000/- (Rupees six Crore and fifty lakhs only). 

           3.02.02 Erection of T.G. Package : 

   Price for erection of equipment to be supplied under Article-

2.01.03 shall be Rs. 1,40,00,000 only ( Rupees one Crore and forty lakhs 

only) 

           3.02.03 Service Charges: 

          3.02.03.2 Insurance: 

   All premium amounts for insurance of indigenous supplies 

for storage-cum-erection / commissioning as well as for insurance of 

imported supplies for marine / inland transit-cum-storage-cum-erection / 

commissioning shall be paid by Purchaser at actual at detailed under 

Article 5.04.02. In addition to such insurance premium, the purchaser 
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shall also pay to the contractor service charge equal to 10% of the 

premium amount. 

              3.04.00 Price of indigenous supply covered under Article 

3.01.01.3 shall be on F.O.R. Rourkela Site basis, inclusive of freight, 

transit, insurance. Central Sales Tax at concessional rate and excise duty. 

Any statutory variation in respect of sales tax, excise  duty and other 

levies by reason  thereof or promulgation  of any amendment thereto or 

introduction  of levies by Central, State or local Government  after the 

effective date shall be to  the Purchaser‟s account. 

  The Purchaser shall furnish Form-C to the contractor, in lieu of 

his having charged concessional rate of CST in his bills, along with 

payment against each invoice. In case Form-C is not furnished by the 

Purchaser, he shall be liable to pay CST at full rate as applicable at that 

time. 

   3.05.00 The price for supply of equipment imported from third countries 

as provided in Clause 3.01.01.2 shall remain firm in terms of equivalent 

Indian Rupees irrespective of the actual foreign exchange required to  be 

repatriated for such importation. The custom duty at actual shall be borne 

by the Purchaser. 

           11. The Co-ordinate Bench of this Tribunal made the following 

observations in its earlier order dated 29.03.99 in SA No.-966-973 of 

1989-90: 

  “Keeping in view the aforesaid essential terms and conditions set 

out in the Letter of Intent and the binding order as well as the formal 

contract, the question posed as aforesaid needs to be determined. 

  The lower forums have disallowed the exemption claimed by 

BHEL for supply of indigenous plant and equipments, manufactured at its 

different units situated outside the State u/s 3(a) as well as the supplies 

made by sub-suppliers in respect of non-BHEL items u/s 6(2) of the C.S.T. 

Act by transfer of documents. According to Clause-2 of the binding order 

major items have been disclosed. It is asserted by the State that the 
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contracted goods as such were not moved from outside the State, but the 

same were only parts or equipments forming part of the plant dispatched 

and therefore the same do not answer to the requirements of the goods 

contracted for. But the plant and equipments which are the subject matter 

of contract, such as boiler package or turbo generator package are 

incapable of being dispatched as such. Necessarily, the 

equipments/components or assembled units have to be dispatched to the 

customer‟s site in parts and not as a whole. The contract does not 

contemplate the dispatch of a readymade finished product to the 

customer‟s site. On the other hand, it is clear from the terms of the 

contract especially the price payment clause that the components and 

parts forming part of the larger package should be supplied from time to 

time by BHEL. It is not at all possible to transfer the finished product as 

such at a time in one lot. In this connection the Hon‟ble Supreme Court in 

the case of BHEL reported in 102 S.T.C. 373 (Supra) while considering 

this point have held: 

  “The annexures mention only the Major items of machinery and 

equipment.  

  These major items cannot be transported as such, transport has 

to be effected in sections and parts and assembled at the spot. For that 

reason, it cannot be said that the goods transported are not the goods not 

agreed to be supplied. It is nobody‟s case that BHEL supplied some other 

goods agreed upon.” 

  According to Clause II of the binding order as well as clause 

7.03.00 of the contract in respect of all the indigenous materials, the 

appellant is required to supply material on F.O.R. site basis in name of 

Dy. Manager (Stores/ Receipt), SAIL, RSP, Rourkela as consignee with a 

clear stipulation that the original RR/IR shall be sent by BHEL directly to 

the site office for facilitating prompt placement of wagons at the required 

site after getting necessary endorsement from the consignee in its favour. 
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   In view of the above contractual obligation, it is now to be seen 

whether the transactions involved in respect of supply of material and 

equipments are inter-State sales or otherwise. It is a settled position of law 

that in order to constitute a sale in the course of inter-State trade or 

commerce, the following conditions are required to be fulfilled;  

    (i)  There should be an agreement to sell containing a stipulation 

express or implied regarding the movement of the goods from one State to 

another: 

    (ii)  In pursuance of that agreement, the goods, in fact, moved from 

one State to another; and  

    (iii)  Ultimately a concluded sale takes place in the State where the 

goods are sent and that State is different from the Site from which the 

goods moved. 

  As already stated, the forums below have not disputed the 

movement of goods from outside the State under a divisible contract but 

have found that the goods were not moved in pursuance of the contract 

entered into between the parties in respect of indigenous goods and after 

manufacture and assembling at site inside the State of Orissa only the 

contracted goods came into existence and ultimately power plant was sold 

incorporating assembled equipments at work site exigible to tax under 

O.S.T. Act. It may be noted here that the Hon‟ble Supreme Court while 

interpreting an identical contract entered into by BHEL with NALCO for 

supply of equipments for captive power plants relating to the assessment 

years 1984-85 and 1985-86 (102 S.T.C. 373 Supra) have turned down the 

finding of the Tribunal observing as follows: 

  “Having thus ruled out section 3, the Tribunal held that the 

matter has to be examined in the light of section 4. It observed that in as 

much as on the date of letter of intent or the date of execution of formal 

contracts, much of the equipment / machinery agreed to be supplied was 

not in existence, it is a contract relating to unascertained or future goods. 

Purporting to apply the principles of the Sales of Goods Act, the Tribunal 
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held, the property in the goods passed at Angul in the State of Orissa and 

not anywhere outside the State of Orissa. The Tribunal opined that the 

property in the goods passed to NALCO “inside the State of Orissa after 

they are prepared and got ready for sale.” In this connection, the Tribunal 

took note of the fact that the Railway receipts and other documents in 

respect of goods were sent by Rail or by Lorry to Angul were made out in 

the name of NALCO and that after receiving the said goods, NALCO 

endorsed them in favour of BHEL which then transported them to work 

site. On the basis of these facts, the Tribunal held that the sale has taken 

place inside the State of Orissa and that being intra-State sale is exigible 

to Orissa Sales Tax.  

  We find it difficult to appreciate the reasoning and approach of 

the Tribunal. 

  The first and main ground upon which it has been held that it is 

not an inter State sale is that goods sent (by rail or road) do not answer 

the description of the goods mentioned in the annexure to the 

L.O.I./supply contract. Obviously, the annexure mentions only the major 

items of machinery and equipment. These major items cannot be 

transported as such, transport has to be effected in sections and parts 

and assembled at the spot. For that reason, it cannot be said that the 

goods transported are not the goods agreed to be supplied. It is nobody‟s 

case that BHEL supplied some other goods than the goods agreed upon. 

Having thus erroneously excluded Section 3 of the Central Sales Tax Act, 

the Tribunal went to section 4 and held that in the circumstances, the 

sales must be held to have taken place inside the State of Orissa. The 

discussion about endorsement of goods by NALCO to BHEL in Orissa and 

so on is rather ambiguous.” 

  Thus, the above discussion would go to show that the first and 

foremost conditions relating to the pre-existing contract for movement of 

goods in the of inter- State trade or commerce has well been fulfilled. 
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  Copies of the invoices and R.Rs /L.Rs., pre-dispatch clearance 

certificate/inspection reports and test certificate delivery notes, 

consignments are placed before us in shape of paper books, on a reference 

of which it is seen that the appellant has been shown as consigner and 

Dy. Manager (Stores/Receipt) RSP as consignee in respect of supply of 

materials from outside the State. The units of BHEL have raised invoices 

on RSP working out the price on tonnage basis in which Central Sales Tax 

has been included. But in respect of supply of non-BHEL goods on the 

basis of dispatch advices and packing slips issued by BHEL, the sub-

suppliers of outside the State dispatched the said items of goods showing 

RSP as consignee and BHEL as vendor for which RSP has also issued E-1 

certificates to BHEL on the basis of which the Sales Tax Authorities of the 

respective outside States have allowed exemption u/s 6(2) of the C.S.T. 

Act. Moreover, on the above facts, so far as non-BHEL items are 

concerned, these have not been disputed by the lower forums. On 

receiving the IRs and R.Rs both in respect of own supplies and sub-

supplies, RSP has endorsed the same in favour of BHEL to receive the 

physical delivery on its behalf for unloading from railway or from other 

carriers and transportation to the work site. When the intention of the 

parties was to transfer for a price a chattel in which the transferer had no 

previous property and as per terms of the contract the title of ownership 

passed to RSP upon dispatch, the responsibility of the contractor for safe 

custody can in no way affect the real intention of parties for sale of goods. 

It would not be out of place to mention that the Hon‟ble Supreme Court in 

the case referred to above have held thus:   

  “We, therefore, agree with the view taken by the Andhra Pradesh 

High Court that in the facts and circumstances concerning NALCO and 

N.T.P.C. (Farakka) contracts and the terms thereof, the direct dispatch of 

goods by the Hyderabad Unit to Angul or Farakka constitutes an Inter-

State sale within the meaning of Section (3(a) and that tax thereon is 

leviable in the State of Andhra Pradesh according to section 9(1) of the 

Act.” 
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  “Moreover, as per stipulation in respect of services to be 

rendered, the appellant had the obligation to render certain services after 

handing over all the plant and equipment by RSP to BHEL for storage, 

erection and commissioning and the owner i.e. R.S.P. having used its own 

goods in the erection of Power Plant through the appellant, it is found that 

there was no sale of finished machinery and equipments after assembly at 

the work site by the appellant. Thus, all the conditions relating to inter-

State sales having been fulfilled, we are inclined to held that the nature of 

transactions involved are nothing but inter- State sales u/s. 3 (a) and 6 (2) 

of the C.S.T. Act, the situs of sale being inconsequential in case of inter-

State sale. That being so, we have no hesitation to hold that the payments 

received towards supply of indigenous equipments from RSP are not liable 

to be taxed as qua goods under the O.S.T. Act. As such levy of tax on such 

amounts for all these years needs to be vacated.” 

 12. The clauses in the contracts which form part of the present 

impugned appeals are stated below : 

  Agreement No. PUR/PROJ/CPP-I/TURBINES/31243 made this 

6th day of 1985 Between STEEL AUTHORITY OF INDIA LIMITED, 

ROURKELA STEEL PLANT, ROURKELA,  a company  incorporated under 

the companies act, 1956 and having its registered office at Ispat Bhavan, 

Integrated Office Complex, Lodhi Road, New Delhi – 110003,  India 

hereinafter referred to as the „Purchaser‟ (Which expression shall, unless, 

repugnant to the context or the meaning thereof be deemed to include its 

successors and permitted  assigns) of the one part. 

and 

BHARAT HEAVY ELECTRICAL LIMITED,  a company incorporated under 

the companies act, 1956 and having its registered office at BHEL HOUSE, 

Siri Fort, NEW DELHI – 110049, India, hereinafter referred to as the 

„Contractor‟ (Which expression shall, unless, repugnant to the context or 

the meaning thereof be deemed to include its successors and permitted  

assigns) 
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 1.0 SCOPE OF SUPPLY  

 In consideration of the payments to be made by the purchaser, the 

contractor shall be responsible for the following : 

 1.1.1 DESIGN AND ENGINEERING   

  The design and Engineering of 2 x 25 MW replacement turbines 

together with their auxiliaries (hereinafter referred to as the Equipment) as 

elaborated in the contract specifications. The contractor taking into 

account the requirements of the purchaser has furnished the contract 

specifications which have been accepted by the purchaser. The agreed 

contract specifications as per Schedule - VI shall be treated as binding 

documents for the purposes of determining the scope of supply and 

performance under this Agreement. 

 1.2 SUPPLY OF EQUIPMENT 

        1.2.1 The contractor shall supply the Equipment within the time 

stipulated of Schedule– III. The contractor shall coordinate his part of 

supplies and supplies from his sub-contractor(s). So that the overall 

schedule of delivery is met. The Contractor shall also be responsible for 

the workman-ship, quality, delivery and performance of the equipment 

supplied by his sub-contractor. 

  2.0  CONTRACT PRICE  

  The contract is for supply of 2 x 25 MW replacement turbines for 

Captive Power Plant-I as detailed in Schedule – VI, including design, 

manufacture and testing at manufacturer‟s works. 

         2.1.1 The contract price for all contractual obligation to be performed 

by the contractor under this agreement is set out below. 

         Rs. In  Lacs. 

 a)  Equipment supply price – Ex-Works  Rs. 1272.04 

 b)  Excise duty @ 15.751 and concessional rates of Rs. 259.25 

 central sales tax @ 41 

 c) Packing, Forwarding Freight & Transit insurance Rs. 50.88 

  GRAND TOTAL       Rs. 1582.17 
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(Rupees one thousand five hundred eighty two lacs and seventeen 

thousand only) 

    2.4 SUPERVISING AGENCY 

  The supervising Agency shall be: 

  Superintendent / Revamping – pp – I 

  Rourkela Steel Plant 

  Rourkela – 769011 

  Or his authorized representative. 

    3.3 DESPATCH INSTRUCTIONS 

    3.3.1 The contractor will ensure dispatches ex-works, sub-

supplier‟s works and Part of clearance to Purchaser‟s consignee Manager 

(Stores) Receipt, RSP. All dispatches including the supplies of imported 

components may be done by road or rail (preferably by road). In case of 

Rail transport, the same should be booked to Manager (Stores) Receipt, 

RSP siding, Bondamunda in full wagon load. In case of transport by road, 

the same shall be booked to Manager (Stores) Receipt, account BHEL. The 

contractor will take insurance cover for transit on behalf of the purchaser 

before dispatch of material. 

  SCHEDULE – IV 

4.0  TAXES & DUTIES  

   4.1 The obligations of the purchaser on account of payment of taxes & 

duties and other statutory/variation are as follows: 

   4.1.1 The supply price is inclusive of excise duty @ 15.751% prevailing 

on the date of final offer (i.e. 23/2/89). Any variation in Excise Duty 

within the contractual delivery period shall be adjusted against 

documentary evidence. 

   4.1.2 The supply price for all materials is inclusive of concessional 

rates of Central Sales Tax @4% prevailing on the date of the final offer (i.e. 

23/2/89). The purchaser shall issue tax declaration form  „C‟ for this 

purpose to the contractor once in each financial year. Any variation in 
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Sales Tax within the contractual delivery period shall be adjusted against 

documentary evidence. 

 Approval of Drawings : 

   12.11.1 Approval of the Contractor‟s drawings will generally be accorded 

within 1 weeks of receipt. Approval of the Contractor‟s drawings means 

these will be checked for conformity with applicable specifications and 

general conformity with the engineering requirements for the area covered 

in the contract. It is understood that approval by the Purchaser does not 

include checking for drafting and other errors, but review of basic 

concepts and general principle involved. 

        12.11.2 The Contractor shall make any changes in the design, with 

prior approval of the Purchaser, which are necessary to make the 

equipment conform to the provisions and intents of the contract, without 

additional cost to the Purchaser. Approval of the Contractor‟s drawings 

shall not relieve the Contractor of his responsible to comply with the 

intent of the contract. Manufacture/fabrication or procurement prior to 

approval of drawings shall be at the Contractor‟s risk. 

         12.11.3 The Contractor shall submit drawings for approval in 8 

prints. If the drawing is approved, one print will be returned to the 

Contractor. If the drawing is „Not Approved‟ or „Approved as Noted‟, one 

marked-up print with appropriate comments will be returned to the 

Contractor for correction & re-submission. The Contractor shall re-submit 

the final drawing incorporating all the changes within two weeks after 

receipt of  drawing with the Purchaser‟s comments. The final drawings 

shall be re-submitted in one reproducible tracing and 8 prints. One print 

of final approved drawing will be furnished to the Contractor. 

            12.11.4  Upon approval by the Purchaser, the drawings shall 

become contract drawings and thereafter the Contractor shall not depart 

from them in any way whatever except with the written permission of the 

Purchaser. 
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  Article – 13 OWNERSHIP OF DRAWINGS, DOCUMENTS AND 

SPECIFICATIONS : 

         13.1 All drawings, specification, materials and designs furnished by 

the Purchaser or his authorised representatives shall be treated as strictly 

confidential property of the Purchaser. All such drawings, specifications, 

materials and other materials shall be returned to the Purchaser upon 

completion of the work under this contract. No Copies, duplications or 

Photostats shall be retained by the Contractor without the consent of the 

Purchaser. All drawings, specifications and all specific designs furnished 

by or through the Contractor shall be owned by the Purchaser. 

Article – 17 INSPECTION AND TEST AT THE CONTRACTOR’S WORKS 

PREMISES : 

   17.1 The Purchaser shall have the right of inspecting and testing the 

contract work or any part thereof any time during the manufacture, and 

the Contractor, on demand from the Purchaser, shall carry out such tests 

in an appropriate manner in the presence of and free of charge to the 

Purchaser. Should the Contractor himself not be in a position to carry out 

the tests, he shall, on the Purchaser‟s demand, prepare specimens or 

samples and send them at his own cost, to such testing stations as the 

Purchaser may specify and the cost for the test so effected shall be to the 

Contractor‟s account. Should a part of the plant be manufactured not on 

the Contractor‟s own premises but on other premises, the Contractor shall 

likewise obtain permission for the Purchaser to inspect and test the work 

as if the said plant were being manufactured on the Contractor‟s 

premises.  The inspection, examination or testing carried out by the 

Purchaser shall not release the Contractor from any of the obligations 

under the contract. 

 13. From a close reading of the aforesaid clauses of the earlier 

contracts and the present contracts, we find that the same are identical in 

nature. We have also gone through the observations  of the co-ordinate 
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bench of this Hon‟ble  Tribunal vide order dated 29.03.1997 in S.A Nos. 

966-973 of 1989-90 (BHEL Vrs. State) and also the order dated 

14.02.2019 of the Hon‟ble High Court of Orissa in OJC No. 11592 of 2001, 

(BHEL vs. State) (Supra). 

 14. The Hon‟ble Supreme Court of India while deciding a matter has 

observed about the issue of precedents in legal judgments and orders, in 

the case of Sub-Inspector Rooplal reported in (2000) 1 SCC Pg. 644 held 

as follows   : 

 “The manner in which a Coordinate bench of the Tribunal has 

overruled, in effect, an earlier judgment of another Coordinate bench of 

same Tribunal is most dissatisfying. This is opposed to all principals of 

judicial discipline. If at all, the subsequent bench of the Tribunal was of 

the opinion that earlier view taken by the Coordinate Bench of the same 

Tribunal was incorrect, it ought to have referred the matter to a large 

Bench so that difference of opinion between two Coordinate Bench on the 

same point could have been avoided. It is not as if the later bench was 

unaware of the judgment of the earlier bench but knowingly it proceeded 

to disagree with the said judgment against all known rules of precedents. 

Precedents which enunciate rules of law from the foundation of 

administration of justice under Indian system. This is a fundamental 

principle which every Presiding Officer of a judicial forum ought to know, 

for consistency in interpretation of law alone can lead to public confidence 

in the judicial system in India. The Supreme Court has laid down time 

and again that precedent law must be followed by all concerned; deviation 

from the same should be only on a procedure known to law. A subordinate 

court is bound by the enunciation of law made by the superior courts. A 

Coordinate bench of a court cannot pronounce judgment contrary to 

declaration of law made by another bench. It can only refer it to a larger 

bench if it disagrees with the earlier pronouncement. 

   xxx   xxx   xxx 
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  The Tribunal, in this case, after noting the earlier judgment of a 

Coordinate bench and after noticing judgment of the Supreme Court still 

thought it fit to proceed to take a view totally contrary to the view taken in 

the earlier judgment, thereby creating a judicial uncertainty in regard to 

declaration of law involved in this case. It is on account of this approach of 

the later Bench of the Tribunal in this case, a lot of valuable time of the 

Supreme Court is wasted and the parties to this case have been put to 

considerable hardship. 

   xxx   xxx  xxx 

  Normally the case should have been remanded to the Tribunal for 

decision of issue involved in this case by a larger bench of the Tribunal 

but keeping in view that time already consumed by this case and cost and 

inconvenience already suffered by the parties concerned because of the 

indiscretion of the tribunal, it is considered in the interest of justice that 

the matter be put to rest.” 

15. The Hon‟ble Apex Court in case of Larsen & Toubro  Limited and 

another Vs. State of Karnataka and others, reported in [2013] 65 VST 1 

(SC), summarized the legal position relating to the works contract at pages 

– 45 and 46 of the judgment as follows: 

(i) For sustaining the levy of tax on the goods deemed to have been 

sold in execution of a works contract, three conditions must be fulfilled: 

(one) there must be a works contract (two) the goods should have been 

involved in the execution of a works contract and (three) the property in 

those goods must be transferred to a third party either as goods or in 

some other form. 

(ii) For the purposes of article 366(29A)(b), in a building contract or 

any contract to do construction, if the developer has received or is entitled 

to receive valuable consideration, the above three things are fully met. It is 

so because in the performance of a contract for construction of building, 

the goods (chattels) like cement, concrete, steel, bricks, etc., are intended 
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to be incorporated in the structure and even though they lost their identity 

as goods but this factor does not prevent them from being goods.  

(iii) Where a contract comprises of both a works contract and a 

transfer of immovable property, such contract does not denude it of its 

character as works contract. The term “works contract” in article 

366(29A)(b) takes within its fold all genre of works contract and is not 

restricted to one specie of contract to provide for labour and services 

alone. Nothing in article 366(29A)(b) limits the term “works contract”.  

(iv) Building contracts are species of the works contract.  

(v) A contract may involve both a contract of work and labour and a 

contract for sale. In such composite contract, the distinction between 

contract for sale of goods and contract for work (or service) is virtually 

diminished.  

(vi) The dominant nature of test has no application and the 

traditional decisions which have held that the substance of the contract 

must be seen to have lost their significance where transactions are of the 

nature contemplated in article 366(29A)(b). Even if the dominant intention 

of the contract is not to transfer the property in goods and rather it is 

rendering of service or the ultimate transaction is transfer of immovable 

property, then also it is open to the States to levy sales tax on the 

materials used in such contract if such contract otherwise has elements of 

works contract. The enforceability test is also not determinative.  

(vii) A transfer of property in goods under clause (29A)(b) of article 

366 is deemed to be a sale of the goods involved in the execution of a 

works contract by the person making the transfer and the purchase of 

those goods by the person to whom such transfer is made. 

(viii) Even in a single and indivisible works contact, by virtue of the 

legal fiction introduced by article 366(29A)(b), there is a deemed sale of 

goods which are involved in the execution of the works contract. Such a 

deemed sale has all the incidents of the sale of goods involved in the 

execution of a works contract where the contract is divisible into one for 

the sale of goods and the other for supply of labour and services. In other 
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words, the single and indivisible contract, now by the Forty-sixth 

Amendment has been brought at par with a contract containing two 

separate agreements and States have now power to levy sales tax on the 

value of the material in the execution of works contract.  

(ix) The expression “tax on the sale or purchase of goods” in entry 54 

in List II of the Seventh Schedule when read with the definition clause 

(29A) of article 366 includes a tax on the transfer of property in goods 

whether as goods or in the form other than goods involved in the 

execution of works contract.  

(x) Article 366(29A)(b) serves to bring transactions where essential 

ingredients of “sale” defined in the Sale of Goods Act, 1930 are absent 

within the ambit of sale or purchase for the purposes of levy of sales tax. 

In other words, transfer of immovable property in a works contract is 

deemed to be sale even though it may not be sale within the meaning of 

the Sale of Goods Act.  

(xi) Taxing the sale of goods element in a works contract under article 

366(29A)(b) read with entry 54, List II is permissible even after 

incorporation of goods provided tax is directed to the value of goods and 

does not purport to tax the transfer of immovable property. The value of 

the goods which can constitute the measure for the levy of the tax has to 

be the value of the goods at the time of incorporation of the goods in works 

even though property passes as between the developer and the flat 

purchaser after incorporation of goods.” 

16. Similar view was also expressed by the Hon‟ble Apex Court in the 

case of Kone Elevator India Pvt. Ltd. Vs. State of Tamil Nadu and others, 

reported in [2014] 7 SCC 1.  

  17.       In view of the aforesaid legal position, it is now crystal clear that 

State Govt. have power to levy tax on value of goods element in works 

contract under Article 366(29A)(b) read with Entry No. 54 of List-II even 

after incorporation of the goods in the contract. The value of the goods 

which can constitute the measure for the levy of the tax has to be the 
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value of the goods at the time of incorporation of the goods in works. 

There is no dispute at the bar so far as the proposition of law laid down by 

the Hon‟ble Apex Court in the aforesaid decision. However, the dispute in 

the present case is whether the plant and equipment brought by the 

appellant from outside Odisha which has been subjected to CST is an 

inter-State sale or an intra-State sale. If the sale is held to be an inter-

State sale, the same is not exigible to sales tax under the OST Act, but if 

the sale is held to be intra-State sale then it is exigible to OST. The 

Hon‟ble Apex Court in BHEL‟s case ibid at para-33 of the judgment 

observed that whether a particular sale is an inter-State sale or an intra-

State sale is essentially a question of fact. It must be said, at the same 

time, that it is not a pure question of fact in as much as the facts of a 

given case have to be examined in the light of the provisions contained in 

Section 3 of the Central Sales Tax Act. In the present case, plant and 

equipment were brought from outside Odisha as per the contract executed 

between SAIL (RSP) and the dealer-appellant and those plant and 

equipment undisputedly were as per the specification of the contract and 

were subjected to CST. The goods so brought were also delivered at the 

site of SAIL (RSP) and were incorporated into the works contract executed 

by the dealer-appellant. Now, the question arises whether under these 

circumstances, the sale is said to be intra-State sale or inter-State sale. In 

a similar situation, the Hon‟ble High Court of Orissa in the case of M/s. 

Larsen & Toubro Ltd. Vs. State of Orissa in STREV No. 469 of 2008 relying 

on the judgment of the Hon‟ble Apex Court in the case of BHEL ibid in 

paras-18 to 20 of the judgment dated 01.09.2021 observed as follows:-  

  “On the same basis, as far as the present case is concerned, 

merely because the component parts were brought from different places 

outside Orissa and assembled in Orissa, it cannot be said that it was an 

intra-State sale and that a colorable device was deployed to avoid paying 

sales tax under the OST Act. This is contrary to the facts. The documents 

placed on record clearly show that components either manufactured in the 
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Petitioner‟s own facilities outside Orissa or brought from outside Orissa 

were transferred to Orissa for erection, testing and commissioning of the 

100 TPD Rotary Kiln. 19. There was no occasion for the Tribunal to have 

gone into a lengthy discussion whether it amounted to a works contract 

when the focus ought to have been on whether it was an intra-State sale 

as contended by the State. The goods were indeed supplied in course of 

inter-State trade, and received by TRL in Orissa. The movement of the 

goods originated from outside the State. This was not an intra-State sale 

by any stretch of imagination. 20. Consequently, the Court is unable to 

agree with the conclusion reached by the authorities at all levels, i.e. STO, 

ACST and the Tribunal and accordingly all their orders in this regard are 

hereby set aside. Question No.l is answered in the negative by holding that 

the Full Bench of the Tribunal erred in treating the transactions as intra-

State sales despite those transactions having been exigible under Section 

6(2) of the CST Act. Question No.l is accordingly answered in favour of the 

Petitioner assessee and against the Department.” 

 18.  The goods being plant and equipment having been brought from 

outside the State of Odisha and having been subjected to CST, the same 

cannot be again subjected to OST, which in our considered opinion, 

amounts to double taxation. The revenue did not dispute that the plant 

and equipment were brought as per the contract entered into between the 

parties and those goods were delivered at the site of SAIL (RSP) and 

incorporated into the works executed by the dealer-appellant. The works 

contract having been subjected to OST at Rourkela which is also not in 

dispute, the goods incorporated in the works contract cannot be again 

subjected to OST. The reasoning given by the assessing authority holding 

the sales as intra state sale is not tenable in the eye of law and the finding 

is against the principles laid down by the Hon‟ble Apex Court in the 

BHEL‟s case (supra).  

 19.  It is pertinent to mention here that this Tribunal while disposing 

of the S.A. Nos. 988 to 991 of 1997-98 rendered the findings at para-11, 

which were confirmed in STREV No. 1 of 2002 and W.P. (C) Nos. 11127 & 
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11128 of 2010 by the Hon‟ble High Court of Orissa vide order dated 

12.12.2018, are as follows :- 

   “In this back ground the rival contentions are now examined and 

the case laws relied upon by them are also referred to. In view of the 

settled position of law as mentioned above the contention of the Revenue 

taken in favour of the indivisible nature of the contract become 

indefensible. Similarly, the averment that there can be no sale under the 

C.S.T. Act possible in “Works Contract” is also not tenable. It is an 

admitted position of law that State Legislature has no competence to levy 

taxes on the sale or purchase of goods where such sale or purchase takes 

place in course of inter-state trade and commerce. The same principle of 

law is also applicable in case of works contract. In this regard, the 

judgment of Hon‟ble High Court of Punjab & Haryana in case of Thomson 

Press (I) Ltd. Vrs. State of Haryana (100 STC 417), which Revenue has 

also relied upon is significant. It is held therein that the aforesaid 

constitutional embargo will equally apply to a case where an indivisible 

works contract is made divisible by a legal fiction and once the contract 

occasions the movement of the end-product from the State to another, the 

inputs or the goods involved in the execution of the works contract shall 

also be deemed to have moved from one State to another in pursuance of 

the contract and hence, cannot be made exigible to tax under the State 

law. The case on hand is one of such cases of works contract which clearly 

contains the covenant that occasioned the movements of the imported 

equipments as well as the indigenous equipments and spares from outside 

the State of Orissa to Rourkela which undisputedly constituted the inter-

state sales falling under Sec. 3 & 5 of the C.S.T. Act, and, therefore, 

beyond the purview of the levy under the O.S.T. Act. The passing of 

property of goods through accretion/accession in a particular State as 

contended on behalf of the Revenue, is not the criteria for determining 

whether a sale is an inter-state sales or not. The Hon‟ble Supreme Court 

in case of Union of India Vrs. K.G. Khosla & Co. Ltd. (43 STC 457) had 

observed that it is immaterial whether the property in the goods  passes in 
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one State or another. It may pass in either State and yet the sale can be 

an inter-state sale. In view of the settled position of law, the decision of the 

authorities below holding the transactions in the instant case as local sale 

on the ground that the property in the goods passed to the purchaser i.e. 

SAIL (RSP) in the State of Orissa goes counter to the principles of law laid-

down by the Hon‟ble Supreme Court. Therefore, the contentions taken on 

behalf of the Revenue that pre-delivery inspection and issue of dispatch 

clearance were immaterial since the property passed only on acceptance of 

the goods at Rourkela, that the pre-meditated sales cannot constitute a 

subsequent sale during the transit of the goods from one State to another 

and hence the transaction did not fall Under Section 3(b) & 6(2) of the 

C.S.T. Act, as claimed by the appellant company, are found equally 

untenable. It is true that pre-mediated sale cannot constitute a 

subsequent sale during the transit of the goods from one State to another 

as has been held by the Hon‟ble High Court (Madras) in case of M/s. 

Sundaram Industries Vrs. State of Madras (86 STC 514). But with clear 

stipulation of a covenant in clause 10 of the contract for manufacture and 

supply of Equipments and spares by the assessee-Contactor as well as the 

Sub Supplies and their consequent movements from outside the State of 

Orissa to RSP at Rourkela, the present case on hand is found 

distinguishable from the former wherein the Bangalore manufacturer 

supplying goods to Tuticorin buyer, neither figured in the contract nor the 

movement of goods from Bangalore to Tuticorin was ever contemplated by 

the parties to the contract. In the instant case, one cannot deny that 

goods dispatched after inspection and clearance, were not the goods 

manufactured to any special specification and there was no inextricable 

link between the movement and the sale. Therefore, the conclusion drawn 

by the forums below that the supplies were in the nature of local sales, is 

not well founded. On the contrary, the supplies of equipments and spares 

are being in the nature of inter-State sales, the question whether these are 

sales U/s. 3(a) or U/s. 3(b) or U/s. 6(2) becomes irrelevant to the 

assessment under U/s. 12(4) of the O.S.T. Act, 1947.”  
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 20. After going through the facts, the law governing the field and the 

order of the Tribunal in the Appellant‟s own case, we find that the goods 

contracted for are plant and equipment confirming to a captive power 

plant and  are tailor-made as per specifications given in a pre-existing 

contract between BHEL and SAIL (RSP) dated 4th September, 1989 (Supra) 

and manufactured in BHEL‟s factories  and its sub-suppliers factories all 

situated in states outside the State of Odisha and moved from the other 

states where they are manufactured as per specifications stated  in a pre-

existing contract between the parties into the state of Odisha are clearly, 

inter-state sales under the provisions of Section 3(a) and 6(2) of the C.S.T 

Act, 1956, the situs of sale being immaterial in case of inter-state sales. 

The turnover of such sales is outside the purview of taxation under the 

Odisha Sales Tax Act, 1947. 

 21. The said sales will only be subject to the levy and collection of 

Central Sales Tax in the State from where the goods have commenced 

their inter-state journey under the provisions of the Central Sales Tax Act, 

1956 and Rules made there under. The State of Odisha does not have the 

jurisdiction of tax on the value of the said goods being plant and 

equipment.  Therefore, the turnover of goods being plant and equipment 

supplied under the supply contract amounting to Rs.12,19,17,257.36 and 

Rs.23,04,72,430.00 for the years 1993-94 and 1994-95 respectively are 

taken out from the purview of taxation under  the O.S.T Act,1947. 

 22. On going through the contract of services for erection of the said 

plant, equipment and machinery, it is seen that there is absolutely no 

transfer of property in goods in the said contract except for some items 

like electrodes, gas and other consumables which lose their existence in 

the erection activities. 

 In the absence of any material placed on behalf of the appellant, the 

exemption claimed by it on this score cannot be fully allowed. The 

appellant has also not produced any account showing the actual 

expenditure incurred in respect of labour and service charges. The 

appellant has received payments for services for unloading, storage at site, 
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in-plant transportation, installation, painting, testing, commissioning and 

acceptance testing. As there is no specific bifurcation in the contract 

relating to the receipt of specific amount under different components as 

aforesaid, in the ends of justice, it is just and proper to allow 50% 

deduction towards labour and service charges from the gross payment 

received under service and erection charges as aforesaid. 

 23. With regard to imposition of penalty, it is seen that the appellant 

has all along been challenging the assessments for the impugned years 

from the very inception in the Hon‟ble High Court of Orissa questioning 

the eligibility of Orissa Sales Tax in respect of its transactions. Therefore, 

no malafides can be attributed to the appellant for not getting itself 

registered under the O.S.T Act. That being so, we are inclined to delete the 

entire penalty imposed. 

5.  In the result, the appeals are allowed in part and the impugned 

orders of the learned Asst. Commissioner of Sales Tax stand vacated to 

the extent indicated above. The S.T.O. is directed to re-compute the tax 

payable by the appellant, excess tax paid, if any, be refunded as per 

provisions of law. The re-computation should be carried out within a 

period of three months from the date of receipt of this order. 

Dictated & corrected by me.  

     Sd/-        Sd/- 

  Srichandan Mishra)                                     (Srichandan Mishra) 

  Accounts Member-II                    Accounts Member-II       
    

   I agree, 

 Sd/- 
                                                                               (A.K. Das)  
                                                                                    Chairman 

 
   I agree, 

 Sd/- 

             (S.K. Rout) 
                                                                            2nd Judicial Member 

       


