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O R D E R 

 
 

 
 The assessee-dealer, as the appellant here in this appeal has 

challenged the sustainability of the order of first appellate authority in an 

assessment u/s.12(4) of the Orissa Sales Tax Act, 1947 (hereinafter referred 

to as, OST Act) for the assessment period 1996-97.  

2. The facts in brief giving rise to this second appeal are, the 

appellant is a trader of readymade garments, hosiery goods, belts and 

coolers etc. on retail basis. Being a registered dealer, he faced assessment 

u/s.12(4) of the OST Act, wherein and whereby the assessing authority 

found that, he has maintained books of account comprising purchase 

register, sale register with supporting purchase and sale invoices for the 
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quarter ending 6/96 and 9/96 but, found only maintaining purchase 

register for quarter ending 12/96 and 3/97. As he has not maintained the 

sale register after quarter ending 9/96, the assessing authority hold the 

closing stock on 30.09.1996 at Rs.3,37,384.00 including the purchases 

made in between 01.10.1996 to 31.03.1997 to it. The GTO and TTO of the 

dealer was accordingly determined. Thereafter, tax payable was calculated, 

tax already paid by the dealer and finally the dealer was found liable to pay 

balance amount of Rs.18,916.00 as tax due.  

3. The dealer being aggrieved with such assessment, knocked the 

door of first appellate authority. The Asst. Commissioner of Sales Tax, 

Cuttack I Range, Cuttack as first appellate authority modified the demand 

such as, reduced to Rs.17,035.00. In absence of the sale account/register, 

the assessing authority added 25% profit margin, whereas, the first 

appellate authority reduced the profit margin from 25% to 15% which 

resulted in reduction of the tax demand. Even thereafter, the dealer felt 

aggrieved, preferred this appeal.  

4. The main contention of the dealer is, calculation of closing 

stock on 30.06.1996 and including it in sale turnover by the assessing 

authority is erroneous and whimsical. The addition of profit margin by 15% 

is also exorbitant since the dealer had rightly added profit margin by 10% in 

his regular return. It is further contended that, the dealer had added profit 

margin @ 10% in his regular return and that should have been accepted by 

the taxing authority.  

5. It is pertinent to mention here that, the impugned order of the 

first appellate authority was once dealt with by this Tribunal vide its order 

dtd.11.06.2004 but, the Hon’ble Court vide its order dtd.20.03.2019 in 

STREV No.123/2004 has set aside the order of this Tribunal and remanded 

the matter back with a direction for fresh disposal on due consideration of 

the written submission filed by the dealer.  

6. The appeal is heard without cross objection from the side of the 

Revenue. However, in the argument Revenue has supported the findings of 

the first appellate authority in the argument. 
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7. From the grounds in appeal, the questions formulated for 

decision here in this appeal are- 

(i) whether the addition of profit margin @ 15% by the first 

appellate authority is in higher side;  

(ii) whether the calculation of the closing stock and opening stock 

by the first appellate authority in consonance to the assessing 

authority is incorrect; 

(iii) what order ? 

8. So far as the question relates to closing stock of the dealer on 

30.09.1996 which is the opening stock of the dealer on 01.10.1996 and 

inclusion of the same in sale turnover for the quarter ending 12/96 and 

3/97, it is found that, the appellant-dealer was maintaining sale accounts 

supported by sale memos till 30.09.1996/ quarter ending 9/96 but from 

01.10.1996 it has discontinued the practice of maintaining sale account, 

whereas, it has maintained purchase account only. The dealer had disclosed 

his turnover adding profit margin @ 10%. The assessing authority has 

accepted the opening stock on 01.10.1996 and added it to the sale turnover 

and taxed the same by adding profit margin @ 10%. The dealer had shown 

the closing stock on 01.10.1996 at Rs.3,24,991.00 whereas, the assessing 

authority had calculated the closing stock at Rs.3,37,384.00. The 

discrepancy in calculation is not seriously questioned by the dealer. The 

dealer’s main contention is, the closing stock on 30.09.1996 which is the 

opening stock on 01.10.1996 should not have been taxed by adding it to 

sale turnover. Both the authorities below have added it to sale turnover with 

the reasonings that, the aforesaid amount would have been left out of the 

tax net.  

9. In this connection, it can be said that, while determining the 

sale turnover, taxing authority should take consideration of the opening 

stock as well as closing stock along with the purchases made in the interim 

period. Opening stock added to purchases made should be compared with 

closing stock and sale. In the case in hand, the dealer has not maintained 

sale account. So, the assessing authority should have taken consideration 
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of the opening stock as on 01.10.1996 and the purchases made by the 

dealer thereafter, for calculation of sale turnover i.e. in comparison to the 

closing stock on the quarter ending 12/96 and 3/97. It is not the case of 

the Revenue that, the stock registers are incorrect or the purchase 

statement by the dealer are incorrect. Once, Revenue accepted the purchase 

register and the stock position as per the register then, there is no reason to 

add the entire amount of stock position into the sale turnover for the reason 

that, on the quarter ending 12/96 and 3/97 there might have some amount 

of stock kept in the hand of the dealer. So, the stock position in the hands 

of dealer on quarter ending 12/96 or quarter ending 3/97 should be 

calculated by deducting the opening stock so as to determine the actual sale 

turnover. As it revealed, the authority has not adopted the correct method 

to calculate the sale turnover and for this purpose the matter need to be 

remanded back to determine the sale turnover of the dealer for two 

assessment periods like 12/96 and 3/97. But in that event, it is to be seen 

that, the closing stock which is the opening balance for the next assessment 

period is actually shown by the dealer in its return for the next period or 

not ? Unless, the closing stock also subject to sales tax for the relevant 

period of assessment under question as determined in the impugned order.  

10. So far as the profit margin is concerned, the dealer had shown 

profit margin as 10%. The assessment order does not contain any basis how 

the profit margin was estimated @ 25% by the assessing authority. On the 

other hand, the first appellate authority has added profit margin @ 15%. 

Here also the first appellate authority has not given any cogent reason for 

fixation of profit percentage. 

 Learned Standing Counsel strenuously argued that, when the 

dealer has not maintained the sale statement, it is incumbent upon the 

dealer to satisfy why the profit margin should be accepted @ 10% as claimed. 

The dealer has intentionally discontinued the maintenance of the sale 

register and has shown profit margin at a flat rate of 10% with an oblique 

motive to evade the payment of correct rate of tax.  
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 Per contra, learned Counsel for the dealer argued that, the 

profit margin @ 15% is exorbitant. As the dealer is guilty of not maintaining 

sale statement, the duty cast on the dealer to explain why he has shown 

profit margin @ 10%. He is to explain the basis with reasonable and 

trustworthy evidence that, profit margin should have been calculated @ 10%. 

Here, the dealer has failed to discharge that burden. On the other hand, the 

assessing authority has levied 25% profit margin but the first appellate 

authority has reduced it to 15%. Fixation of profit margin at such rates are 

also found whimsical. The impugned order does not contain on which basis 

the first appellate authority taxed the profit margin and fixed it @ 15%. The 

authority should have taken care of profit margin of the dealer for the period 

prior to or subsequent to the period in question. The authority also could 

have taken into consideration of the other dealers of the same locality 

dealing with same goods and their profit margin as accepted by the taxing 

authority. Without any basis, fixation of 15% or 25% is found to be 

whimsical and arbitrary. At the same time there is no hesitation to hold that, 

the profit margin @ 10% as shown by the dealer is also baseless and the 

dealer has miserably failed to discharge the burden by adducing any 

evidence in support of his claim of profit @ 10%. When the dealer who was 

maintaining the registers but discontinued the same, it indicates the 

clandestine attempt of the dealer to evade the exact amount of tax.  

11. From the discussion above, it is held that, on remand 

assessment, the assessing authority is to take consideration of the dealer’s 

return for the earlier period and subsequent period to the current period 

and/or the returns of similar dealers of the same locality of the relevant 

period or any other method possible and then, he is to determine the profit 

percentage with a speaking order.  

 Both the issues raised by the dealer are decided hereinabove. 

So, it is found necessary to remit the matter back to the assessing authority 

for determination of the sale turnover and the profit margin afresh in the 

light of observation hereinabove. Accordingly, it is ordered. 
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 The appeal is allowed. The impugned order is set aside. The 

matter is remitted back to the assessing authority for assessment afresh as 

per the observation above.  

 

Dictated & corrected by me, 

 
     
             Sd/-            Sd/- 

      (S. Mohanty)                           (S. Mohanty) 
1st Judicial Member                 1st Judicial Member 

 

 

 
 

 
 
 

 
 
 

 
 

 
 
 

 
 


