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O R D E R 

 
 
 

 All these appeals above at the instance of the assessee-dealer 

involve an identical issue as such are taken up together for sake of 

convenience and to avoid repetition. 

2. S.A. No.547 of 2006-07, S.A. No.548 of 2006-07, S.A. No.549 of 

2006-07 and S.A. No.550 of 2006-07 arose for the tax period 6/2003, 

9/2003, 12/2003 and 3/2004, are disposed of by this common order. The 

above four appeals has been preferred by the dealer-assessee against the 

order dtd.28.02.2006  passed by the learned First Appellate Authority/ Asst. 
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Commissioner of Sales Tax, Sambalpur Range, Sambalpur (hereinafter 

referred to as, the learned ACST) in First Appeal Case No. AA 190, 191, 192, 

193 (SA-II) of 2004-2005, wherein he confirmed the order of the learned 

Assessing Authority/Sales Tax Officer, Sambalpur II Circle, Bargarh levying 

penalty u/s.11(3) of the OST Act. 

3. The facts giving rise to the appeals are the assessee-dealer was 

found guilty for non-filing of return in time and the assessing authority vide 

common order in calculation of the days of delay in filng return imposed 

penalty invoking provision u/s.11(3) of the OST Act. The details of the delay 

and penalty are as follows:- 

 For tax period   Delay     Amount 
 06/2003   29 days  Rs.2,00,000/- 

  9/2003   62 days  Rs.   50,000/- 
 12/2003    91 days  Rs.1,00,000/- 
 3/2004   153 days  Rs.   50,000/- 

      Total penalty  Rs.  25,700/- 
 

 It was an exparte order by the assessing authority. Being 

aggrieved, the dealer knocked the door of the first appellate authority. The 

dealer’s appeals are dismissed vide common order i.e. the impugned orders 

in these appeals as the first appellate authority confirmed the penalty 

imposed by the assessing authority. As against the concurrent finding of 

levy of penalty, the assessee-dealer has preferred four numbers of appeals 

above on the common grounds like the partner of the dealer called 

Jitendriya Dash who was managing the finance of the business was absent 

during the relevant period. So, the assessee-dealer could not deposit the tax 

in time. However, the assessee-dealer had filed return in due time, so the 

imposition of penalty is erroneous in the facts and circumstances of the case 

. 

4. The appeals are heard with cross objection from the side of the 

Revenue, whereby the Revenue has supported the findings of both the 

forums below.  

5. Findings:- 

 At the outset it is pertinent to mention here that the LCR for all 

these assessment periods as it revealed the dealer was not guilty of 
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furnishing the return in delay but guilty of depositing the admitted tax in 

delay. Both the forums below have held the dealer guilty of filing return in 

delay which is not true and factually correct as per the LCR. The relevant 

provision for disposal of appeal are Sec.11(3) which reads as follows:- 

 “(3) If a dealer fails, without reasonable cause, to furnish any 

return required under sub-section (1) by the prescribed date, 
the Commissioner may direct that the dealer shall, by way of 

penalty, pay a sum equal to one-tenth percentum of the tax due 
or rupees ten, whichever is higher, for every day after the 
prescribed date during which the dealer fails to submit the 

required return. 
 Explanation – A return unaccompanied by a receipt from the 

treasury showing full payment of the admitted tax or 

composition money or by a Banker’s cheque or Manager’s 
cheque issued by a scheduled bank or a cheque marked or 

certified by such bank as good for payment or by a crossed bank 
draft, or by certificate granted under sub-section (2) of Section 
13-AA or under sub-section (2) of Section 13-AAA covering the 

admitted tax or composition money, as the case may be and by 
dealerwise list of sales to registered dealers in duplicate as 

required by sub-section (1-a), in respect of the period to which 
the return relates, shall not be deemed to be a return for the 
purpose of this Section and in case such cheque or bank draft is 

dishonoured for payment, the return shall not be deemed to be 
a return for the purpose of this section.” 

 

Rule 20(2) of the OST Rules speaks of the time period for filing of return i.e. 

one calendar month. The provisions read as follows:- 

 (2) Within one calendar month of the expiry of each quarter 
of a year every dealer permitted to compound his tax under Rule 

90-A shall so long he holds a valid certificate for such 
compounding, furnish to the Assistant Sales Tax officer or Sales 
Tax Officer, as the case may be, within whose jurisdiction his 

place or places of business is or are located, a return in Form 
IV-A; 

 Provided that the Commissioner may, in the case of any 
dealer, by order in writing, direct that such dealer shall 
furnish a return under this rule for a period shorter or 

longer than a quarter and may at any time modify or 
annul his order. “ 

 
 As per the provision above, if the dealer has filed return within a 

month of the expiry of each quarter of a year it cannot be said that the 

dealer was guilty of filing return in delay attracting provision u/s.11(3) of 
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the Act. Learned Addl. Standing Counsel argued that no payment of tax 

amounts to non-filing of return, there is no such provision under the Act to 

cover such view. If that be, it is believed that here in this case the dealer was 

guilty of non-payment of admitted tax within the time. The explanation by 

the dealer is, the finance of the business was being managed by one 

Jitendriya Dash who was absent and the situation was beyond the control of 

the assessee-dealer for the reason, tax was not deposited. The explanation is 

not accepted by the first appellate authority. Looking at the bonafideness of 

the dealer who has disclosed his transactions within the time by filing 

return as per law, in that event there is no mens rea to evade tax on the part 

of the dealer. Moreover, non-payment of tax in time does not squarely 

covered u/s.11(3) of the Act as there is provision to impose interest and 

penalty in appropriate cases of default.  

6. To sum of from the discussion above, the concurrent finding of 

both the fora below regarding imposition of penalty invoking provision 

u/s.11(3) in the cases in hand are not sustainable. Hence, the impugned 

order is reversed hereby. Accordingly, it is ordered. 

7. The appeals are allowed. The impugned orders are set aside. The 

assessee-dealer is not liable to pay any penalty.  

 
Dictated & corrected by me,                             

            
           Sd/-         Sd/- 

     (S. Mohanty)                       (S. Mohanty)  
2nd Judicial Member            2nd Judicial Member 

 

 
 


