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O R D E R 

 

 A short question raised for decision in this appeal preferred by 

the Revenue is, whether the first appellate authority is correct in imposing 

penalty u/s.43(2) of the Orissa Value Added Tax Act, 2004 (hereinafter 

referred to as, the OVAT Act) at one time of the tax assessed in an 

assessment u/s.43 of the OVAT Act is correct or not? 

 This appeal is preferred by the Revenue against the order of 

Deputy Commissioner of Sales Tax (Appeal), Bhubaneswar Range, 

Bhubaneswar, the first appellate authority reducing thereby the penalty 

amount imposed by the assessing authority u/s.43(2) of the OVAT Act for 

the period from 01.04.2010 to 31.03.2011. 



2 

 

2. The assessee-dealer was subjected to assessment u/s.43 of the 

OVAT Act on the allegation of misclassification of the VAT and sale 

suppression. In the assessment, the assessing authority found the 

allegation to be true and the dealer was required to pay tax on the escaped 

turnover of Rs.21,81,795.00 and was also found guilty of collection of tax at 

lower than the appropriate rate against sale of Rs.20,000.00. Ultimately, the 

dealer was found liable to pay additional amount of tax at Rs.89,771.80. 

Besides tax due, penalty at Rs.1,79,544.00 u/s.43(2) of the OVAT Act i.e. 

twice of the tax due was also imposed, thereby the total due from the dealer 

was raised at Rs.2,69,316.00. 

3. In appeal against the assessment order by the dealer, the first 

appellate authority vide impugned order reduced the penalty amount from 

Rs.1,79,542.00 to Rs.92,271.80. When the penalty is reduced by the order 

of the first appellate authority, Revenue being aggrieved preferred this 

second appeal. 

4. The contention of the Revenue is, the first appellate authority 

has no jurisdiction to impose penalty at one time of the tax due u/s.43(2) of 

the OVAT Act. So, it is prayed for restoration of the order of the assessing 

authority by setting aside the impugned order. 

5. The appeal is heard exparte as the dealer did not turn up in the 

hearing.  

6. At the outset it is pertinent to mention here that, the calculation 

of tax due and penalty, there are some calculation mistake noticed. However, 

the same can be rectified while raising demand against the dealer by the 

assessing authority.  

7. The only question for decision here in this appeal as mentioned 

above is, what should be the quantum of penalty u/s.43(2) of the OVAT Act. 

The provision u/s.43(2) has undergone change w.e.f. 01.10.2015 vide 

gazette notification. As per the provision prior to the date, the quantum of 

penalty was two times of the tax assessed, whereas the term „two‟ 

contemplate in the provision has been omitted by gazette notification. The 

present assessment relates to the period prior to the change in the statute. 
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So, on the date of assessment or on the date of impugned order the 

provision as it was, the amount of penalty was at two times. In the 

impugned order, learned first appellate authority has discussed about no 

willful default and absence of mens rea on the part of the dealer to evade tax. 

Since the provision of penalty is not mandatory and in appropriate case only 

authority may impose penalty, the first appellate authority has reduced the 

penalty to one time. 

8. We are of the consensus view that, such an interpretation by 

the first appellate authority is wrong since on the date of order the provision 

was not elastic relating to the quantum of penalty. Yes, in appropriate case 

penalty may or may not be imposed but once imposed then it was not within 

the discretion of the authority to impose at a lesser amount. So, to that 

extent it can be said that, the first appellate authority has gone wrong in 

reducing the penalty. 

9. While arriving at a conclusion above, it is apt to mention here 

that, the Full Bench of this Tribunal on earlier occasion has held that, in 

view of the omission of the term „two‟ from the provision u/s.43(2), the 

provision as it is today is applicable to all pending cases either before the 

assessing authority or before the first appellate authority. 

 A change in the provision is to be understood in its letter and 

spirit. It can be gathered for the statement of objects and reasons of 

amendment/repeal or omission etc. The intendment of the Legislate while 

reducing the quantum of penalty by way of omission is pretty clear that, a 

quantum earlier was an excessive and a burdensome on the dealer. As a 

matter of public policy when a quantum is reduced then it will be unjust 

and unfair to impose penalty at two slabs for same offence committed in two 

periods. It is well settled that, benefit of the change in provision if goes in 

favour of the tax payer or public at large under any of the provisions, in that 

case the new provision and the benefit therein should be extended in the 

pending cases. The Full Bench of this authority in the case of M/s. Zenith v. 

State of Odisha in S.A. No. 102(V)/2011-12 and in the case of M/s. Aangan 

v. State of Odisha in S.A. No.48(V) of 2014-15 has interpreted the provision 
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u/s.43(2) in favour of the dealer. As such this Division Bench is otherwise 

require to follow the principle accepted by the Full Bench as per the judicial 

precedent.  

In Royal Corporation Pvt. Ltd. & Others -Vrs.- Director of Enforcement 

(1970) AIR 494, the Apex Court has held as follows : 

“Section 6 of the General Clause Act cannot obviously 

apply on the omission of Rule 132(A) of the BIRS. For the 
second above reason, Sec.2 applies to repeals and not to 

omission and applied allegation report is of a Central Act 
or Regulation and not of a Rule.” 
 

 Well settled principle is: The rule of beneficial construction requires 

that ex-post facto law should be applied to reduce the rigorous sentence of 

the previous law on the same subject. Such a law is not affected by Article 

20(1). The principle is based upon the legal maxim “Salus Populi Est 

Suprema Lex” which means the welfare of the people is the supreme for the 

law. It is inspired by principles of justice, equity and good conscience. 

 The rule of beneficial construction requires that even ex-post facto law 

of such a type should be applied to mitigate the rigour of the law. This 

principle is based both on sound reason and common sense. This finds 

support in a passage that “A retrospective statute is different from an ex-

post facto statute”. 

10. It is settled both on authority and principle that a later statute 

again described an offence created by an earlier statute and imposes a 

different punishment or varies the procedure of the earlier statute is 

repealed by implication. In this regard, we may refer to the decision in 

Rattan Lal v. State of Punjab, AIR 1965 SC 444 and in Ramesh v. State of 

Madhya Pradesh and Another 2004 CriLJ 62. 

 Here, we may profitably referred to the case of State v. State v. 

Gian Singh, AIR 1999 SC 3450, wherein the Apex Court expressed the view 

as under:- 

 "It is the fundamental right of every person that he should not 

be subject to greater penalty what the law prescribes, and no ex 
post facto legislation is permissible for escalating the severity of 
the punishment. But if any subsequent legislation would 
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downgrade the harshness of the sentence for the same offence, 
it would be a salutary principle for a administration of criminal 

justice to suggest that the said legislative benevolence can be 
extended to the accused who awaits judicial verdict regarding 

sentence." 
 
It is well also settled in law that mere differentiation does not per se amount 

to discrimination within the inhibition of the equal protection clause. In the 

case of Ashutosh Gupta v. State of Rajasthan, (2002) 4 SCC 34 is relied. 

11. Thus, from above, it can be concluded by saying that, even 

though the first appellate authority has gone wrong in reducing the penalty 

as per the provision prevailing by then, but in the changed circumstance on 

the basis of the provision u/s.43(2) of the OVAT Act as on today, the dealer 

is necessarily liable to pay penalty but the amount should be equal to the 

amount of tax assessed. If that be, there is no scope to interfere in the final 

result in the impugned order. Accordingly, allowed.  

12. The appeal is dismissed on contest as of no merit.  

 
Dictated & corrected by me, 

 

     Sd/-           Sd/- 
      (S. Mohanty)                           (S. Mohanty) 
1st Judicial Member                 1st Judicial Member 

     
     I agree 

                      Sd/-      
                  (R.K. Pattnaik) 
                                   Accounts Member-III 
 


