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O R D E R 

 

  Since parties are same and question law with facts and 

circumstances of the cases are almost identical in nature, the aforesaid 

appeals are hereby disposed of in a combined manner.  

S.A. No. 164/2007-08: 

2.  Present appeal U/s.23(3) of the Odisha Sales Tax Act, 1947 (in 

short, „OST Act‟) is at the behest of the dealer-assessee challenging the 

impugned order dated 19.02.2007 promulgated in Appeal Case No. AA 

416(SAI) of 2006-07 by the Assistant Commissioner of Sales Tax, 

Sambalpur Range, Sambalpur (in short, ld. FAA) who confirmed the tax 
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demand of Rs.74,47,386.00 raised by the ld. Sales Tax Officer, Sambalpur-I 

Circle, Samblpur, Ward-A (in short, LAO) in assessment order passed on 

30.09.2006 framed U/s.12(8) of the OST Act for the period 2001-02. 

S.A. No.1399/06-07: 

3.  Present appeal U/s.23(3) of the Odisha Sales Tax Act, 1947 (in 

short, „OST Act‟) is at the behest of the dealer-assessee challenging the 

impugned order dated 15.09.2006 promulgated in Appeal Case No. AA 

285(SAI) of 2006-07 by the ld. FAA who confirmed the tax demand of 

Rs.70,69,362.00 raised by the LAO, Sambalpur-I Circle, Samblpur, Ward-A 

in assessment order passed on 30.05.2006 framed U/s.12(8) of the OST Act 

for the period 2002-03. 

S.A. No.1400/2006-07: 

4.  Present appeal U/s.23(3) of the OST Act is at the behest of the 

dealer-assessee challenging the impugned order dated 15.09.2006 

promulgated in Appeal Case No. AA 286(SAI) of 2006-07 by the ld. FAA who 

confirmed the tax demand of Rs.79,97,005.00 raised by the LAO, 

Sambalpur-I Circle, Sambalpur, Ward-A in assessment order passed on 

30.05.2006 framed U/s.12(8) of the OST Act for the period 2003-04. 

5.  The brief facts of the cases are that the instant dealer-company is 

engaged in manufacturing and sale of motor cycle, scooter and auto-

rickshaw, having depot at A.Katapali, Sambalpur, being managed by one C 

and F agent of the Company. The Samblpur Depot of the company receives 

stock of vehicles from its factory at Akurdi and Aurangabad in Maharashtra 

of the basis of stock transfer against debit notes. The vehicles are sold 

inside the State through various authorized dealers .  
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  On the basis of AG (Audit) objection relating to the period 2001-02 

and AG (Audit) objection coupled with fraud case Report (in short, FCR) 

bearing No.13/CT/2006-07 dtd.08.05.2006 of Sales Tax Officer, 

Investigation Unit, Bhubaneswar relating to the years 2002-03 and 2003-

04, the cases were re-opened independently by the LAO for the impugned 

periods. The said reports alleged that the instant dealer company has  not 

included entry tax paid on the purchase price of the vehicles while 

computing sale price for the purpose of levy of Orissa Sales Tax (in short, 

OST). Accordingly, re-assessments were made u/s. 12(8) of OST Act 

separately for the above years in which the dealer participated. On proper 

confrontation with AG(Audit) objection and FCR vis-à-vis written notes of 

submission with books of accounts and other relevant materials produced, 

the LAO observed that ET paid on Vehicles purchased is to be included in 

the sale price while determining OST as defined in section 2(h) of OST Act 

for which set off of ET paid will be allowed from the OST payable as per 

Section 4 of OET Act read with Rule 3(1) and Rule 18 of OET Rules. Since, 

the dealer-assessee has not added ET paid on purchases to its sale price 

while determining the OST payable, he included the same in the sale price 

raising extra tax demand of Rs.74,47,386.00, Rs.70,69,362.00 and 

Rs.79,97,005.00 relating to the years 2001-02, 2002-03 and 2003-04 

respectively in his re-assessment orders passed separately.  

6.  Being aggrieved with the aforesaid orders, the dealer-assessee 

preferred appeal before the ld. FAA for the impugned periods who by his 

reasoned orders confirmed the demand raised by the LAO after taking into 

consideration the grounds of appeal filed and averments made by the 

dealer-assessee.  
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7.  Being further aggrieved, the dealer-assessee preferred second 

appeal for the impugned periods separately before this Tribunal. 

8.  From the rival contentions taken by the Counsels of the Appellant 

and Respondent during the time of hearing of appeal vis-à-vis grounds of 

appeal filed by the appellant and materials available in this record including 

records of both the lower forums, the questions raised for decision in this 

appeal are: 

i. Whether, in the facts and the circumstances of the cases, re-

assessment u/s.12(8) of the OST Act can be completed when the 

appeal is pending before the ld. FAA against original assessment 

made u/s.12(4) of the OST for the self-same period? 

ii. Whether, in the facts and the circumstances of the cases, in 

absence of independent formation of opinion by the LAO, re-

assessment proceedings U/s.12(8) of the OST Act can be 

sustained? 

iii. Whether entry tax paid by the dealer-assessee is to be considered 

to be included in the sale price as per Section 2(h) of the OST Act 

in computing OST payable? 

9.  During the course of hearing, the ld. Counsel for the dealer-

appellant strongly harped upon on query No. i above and vehemently 

argued that re-assessment proceedings U/s.12(8) of the OST Act cannot be 

completed when original assessment orders made U/s.12(4) of the OST Act 

are pending before the appellate forum for the self-same periods. In this 

connection, he drew the attention of this Tribunal the judgments of Hon‟ble 

Odisha High Court in case of M/s. Larsen & Toubro Ltd. Vrs. State in 

W.P(C) No.9377 of 2007 decided on 10.04.2019; W.P(C) No.139 of 2008 in 
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case of M/s. Larsen and Toubro Ltd. Vs. Commissioner, Commercial Tax 

decided on 17.05.2019 and W.P(C). No.17144 of 2009 in case of M/s. 

NALCO Vs. Commissioner of Sales Tax decided on 24.07.2019. Relying on 

above judgments, he further argued that all the above judgments of Hon‟ble 

Court have decided that re-assessments cannot be made U/s.12(8) of the 

OST Act while appeals are pending against the original assessments. It will 

be fruitful to quote the judgment of Hon‟ble Court in W.P(C) No.9377 of 

2007 decided on 10.04.2019 in case of Larsen and Toubro Ltd. Vs. State in 

order to get a clear picture in addressing question No.i above. Their 

Lordship in the aforesaid case have decided as under: 

“Heard learned counsel for the petitioner and learned counsel for the State. 

  By way of this writ petition the petitioner has challenged the order 

of re-assessment passed by Sales Tax Officer, Angul Circle. 

 Learned counsel for the petitioner contended that order of 

assessment was passed on 8.3.2004, against which an Appeal is pending 

and notice was issued on 16th November, 2005 and re-assessment notice 

was issued on 4.1.2006. Learned counsel for the petitioner further 

contended that 12(8) power is to be exercised after the assessment is over. 

 The Appeal is in continuation and in view of Section 23(2)(a) & (b) 

of the Orissa Sales Tax Act, Sri S. Mohanty, learned senior counsel for the 

petitioner contended that by issuing impugned notice, the very purpose of 

the Appeal has become frustrated. Learned senior counsel for the petitioner 

has relied upon the Full Bench decision of the Madras High Court in State 

of Tamil Nadu vrs. Arulmurugan & Company: 51 STC 381 more 

particularly, paragraph-14 of which reads as follows:- 
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     “…..In a Tax Appeal, the appellate authority is very much committed 

to the assessment process.” 

Considering the submission of Sri Mohanty, learned senior counsel 

for the petitioner and the learned counsel for the Department, this Court 

finds, provision of Section 23(2)(a) & (b) of the Orissa ales Tax Act reads as 

follows :- 

“23.Appeals and Revision-(2) Subject to such rules as may be made 

or procedure as may be prescribed, the appellate authority, in disposing of 

any appeal under sub-sec (1), may- 

(a) Confirm, reduce, enhance or annul the assessment or the penalty 

or interest, if any: or 

(b) Set aside the assessment or the penalty or interest, if any, and 

direct the assessing authority to pass a fresh order after such 

further enquiry as may be directed.”  

Looking to the provision at Sections 12(8) and 23(2), this Court 

observes that the Appeal is in continuation of the assessment and 

looking to the provisions of Section 2(a), in our considered 

opinion, the re-assessment notice issued is contrary to the spirit 

of the pending Appeal. The Re-assessment Authority should have 

waited at least till the Appeal is heard even if the notice is issued, 

it should not have proceeded with the matter.  

  In that view of the matter, the order of re-assessment 

under Annexure-7 is required to be set aside. 

  The writ petition thus succeeds with setting aside of 

the order at Annexure-7.” 
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10. On perusal of the above orders in different writ petitions by the 

Hon‟ble Court, it becomes crystal clear that re-assessment proceeding 

cannot be completed when the original assessment is pending before the ld. 

FAA in appeal. In the instant cases, the LAO has completed re-assessment 

proceedings U/s.12(8) of the OST Act for the impugned periods while the 

original assessments passed U/s. 12(4) of the OST Act for the self-same 

periods were pending before the ld. FAA. Hence, taking into consideration 

the ratio of judgments in the aforesaid cases promulgated by the Hon‟ble 

Court which are squarely applicable to the present cases in hand, we 

reasonably view that the re-assessments for the aforesaid periods are to be 

set-aside. Since, the cases are to be set-aside as per our above observations, 

answering to the queries at No.ii & iii becomes purely academic in nature 

and redundant.  

11. Hence, it is ordered. 

  Both the appeal orders of ld. FAA and re-assessments made by 

LAO U/s.12(8) of the OST Act for the impugned periods are set-aside. 

  The present cases are disposed of accordingly.  

Dictated & corrected by me. 

  Sd/-        Sd/- 

        (Srichandan Mishra)                                (Srichandan Mishra) 

      Accounts Member-II             Accounts Member-II       

    
   I agree, 

 Sd/-  
                                                                                           (A.K. Das)  
                                                                                               Chairman 

 
   I agree, 

 Sd/-  
                (S.K. Rout) 
                                                                                             2nd Judicial Member 

       


