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ORDER 
 
 

  This appeal is directed against the order of learned First 

Appellate Authority/Joint Commissioner of Sales Tax (Appeal), Jajpur 

Range, Jajpur Road (in short, FAA/JCST) in First Appeal Case No. 

AA.582 KJB (ET)15-16, dtd.28.03.2017 preferred by the State against 

the reduction of tax and penalty.  

2.  Factual matrix : Acting upon report submitted by the 

Audit team alleging thereby the payment of entry tax @1% instead of 

2% against purchase of JCB machinery and spare parts by the dealer 

and unaccounted for goods worth of Rs.3,25,299/- The learned 

Assessing Officer/Sales Tax Officer, Barbil Circle, Barbil (in short, 

AO/STO) initiated proceeding u/s.9C of the Odisha Entry Tax Act, 

1999 (in short, OET Act) for the assessment period 01.04.2011 to 

31.03.2013 relating to the assessee-dealer M/s. Beardsell Enterprises 

Pvt. Ltd., Barbil. The AO on confrontation of the allegation of the dealer 
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found the dealer has paid tax at lesser rate i.e. @1% instead of 2% and 

the dealer is also guilty of escaped turnover as reported. Ultimately, he 

determined the balance tax due and interest for delay payment of tax, 

which was calculated to Rs.13,54,839/-. 

3.  Felt aggrieved by the demand of tax, the dealer preferred 

First Appeal No.AA.582 KJB (ET) 15-16 whereby the FAA vide 

impugned order re-calculated the entry tax due for the period from 

01.04.2011 to 31.03.2013 under question in accordance to the 

judgment passed by Hon’ble Court in Reliance Industries Ltd. Vrs. 

State of Orissa reported in (2008) Vol.16 VST 85 (Orissa) and then 

raised demand of tax with penalty at Rs.4,45,152/-. 

4.  When the matters stood thus, State has preferred this 

appeal with the contention like, deletion of penalty by the FAA is wrong 

and prayed for restoration of the order of the AO. On the other hand 

the assessee-dealer has raised contentions through cross objection 

like, the assessment u/s.9C for the period from 01.04.2011 to 

31.03.2013 as done in this case is contrary to law since there was 

assessment u/s.10 of the OET Act for a period from 01.04.2008 to 

31.03.2012. Hence, the entire proceeding should be quashed. 

5.  Before delving into the merit of the appeal as preferred by 

the Revenue, it is found that, the sole ground taken by the Revenue in 

this appeal is baseless and vague. State has claimed that, FAA has 

deleted penalty arbitrarily but the impugned order as it revealed, the 

FAA has not deleted penalty but it has imposed the penalty twice of the 

tax due as it appears from the calculation sheet. So, there is no reason 

to believe that, the appeal by the State has any merit. 

  So far as the cross objection by the dealer, learned Counsel for 

the dealer argued that, when there is assessment u/s.10 for a period 

from 01.04.2008 to 31.03.2012, then there cannot be a proceeding 

u/s.9-C for the self-same period. In the present case, the assessment 

period taken by the taxing authority is from 01.04.2011 to 31.03.2013. 
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The period of assessment u/s.10 of the OET Act is a part of it. The 

impugned order as it indicates, the dealer had raised this plea even 

before the FAA but the FAA has discarded the plea with the reasoning 

that, since the proceeding u/s.10 of the OET Act covers 01.04.2008 to 

31.03.2012, assessment u/s.9C for the rest period is valid. Learned 

Counsel for the dealer vehemently argued that, the Hon’ble High Court 

of Odisha in the case of M/s. Balaji Tobacco Store Vrs. The Sales 

Tax Officer, Cuttcak, East Circle, Cuttack (2015) 81 VST 170 

(Orissa) has categorically held that, there cannot be assessment 

u/s.42 of the OVAT Act after completion of assessment u/s.43 of the 

OVAT Act for the self-same tax period. The reported decision does not 

act with dropping the proceeding u/s.42 of the OVAT Act for the period 

preferred assessment u/s.43 of the OVAT Act, but proceeded further 

with a direction that the AO should have proceeded with the 

assessment u/s.42 of the OVAT Act for the rest period. The ratio of the 

decision is squarely applicable to the case in hand and in consequence 

thereof here also, it can be said that, the assessment u/s.9C for the 

period 01.04.2011 to 31.03.2012 become unlawful and invalid since 

this period was covered by assessment u/s.10 of the OET Act. 

However, for the rest period, the assessment u/s.9C can proceed. The 

learned FAA has tried to explain that, the present demand relates to 

the period beyond 31.03.2012, but on bare perusal of the impugned 

order it is found that, at many places much less to say in the 

concluding paragraph, the FAA has taken into consideration of the 

assessment period from 01.04.2011 to 31.03.2013. The fact of 

assessment u/s.10 of the OET Act is not whispered in the assessment 

order.  

6.  Hence, in ultimate analysis, keeping in view the 

authoritative pronouncement by the Hon’ble High Court mentioned 

above, this is a fit case where the matter should be remanded back to 

the AO for assessment afresh beyond the period covered assessment 



4 
 

u/s.10 of the OET Act as observed above. The learned AO is requested 

to complete the assessment afresh within a period of four months 

hence and it is made clear that, in no case, time limit will exceed the 

statutory period. 

  In the result, the appeal is allowed accordingly on contest. The 

impugned order is set-aside hereby. The matter is remitted back to the 

Assessing Authority for assessment afresh as observed above. 

 
Dictated and Corrected by me, 

 

       Sd/-        Sd/- 
    (S. Mohanty)           (S. Mohanty) 

    2nd Judicial Member       2nd Judicial Member 
 


