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O R D E R 

 

    State is in appeal invoking Section 78(1) of the Odisha Value 

Added Tax Act, 2004 (hereinafter referred to as ‘the Act’) questioning the legality 

and judicial propriety of the impugned order dated 18.10.2017 promulgated in 

Appeal Case No. AAV-22 of 2012-13 by the learned Joint Commissioner of Sales 

Tax (Appeal), Sundargarh Range, Rourkela (in short, ‘FAA’), who partly allowed the 

claims of the dealer and reduced the demand directed by the order of assessment 

dated 30.06.2012 passed under Section 43 of the Act by the learned Sales Tax 

Officer, Assessment Unit, Rairangpur (hence called, ‘AA’) solely on the ground that 

shortage of raw material for `1,53,59,010.00 as against the excess stock vis-a-vis 
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finished goods to the extent of 12.59 MT amounting to `4,02,880.00 is illogical and 

therefore, it is deserved to be set aside.   

2.   The dealer assessee was subjected to assessment under 

Section 43 of the Act for the period from 01.04.2009 to 31.10.2010 and the AA 

considering the Fraud Case Report (FCR) dated 28.02.2011; and the books of 

accounts and other documents after being verified raised additional demand of 

`7,26,433.00 and levied penalty twice the said amount, in total, `23,17,321.00, 

which was challenged in appeal before the FAA, who partly allowed and reduced 

the demand to `3,36,216.00. Being dissatisfied, the State has approached the 

Tribunal only upon the ground that it was quite a mismatch and grossly 

disproportionate to conclude that excess stock of 12.59 MT of finished products 

amounting to `4,02,880.00 could be manufactured as against the huge shortage of 

raw material to the tune of `1,53,59,010.00 and on that score, the impugned order 

dated 18.10.2017 is susceptible and thus, cannot be sustained.  

3.      The learned Standing Counsel (CT) for the State contends 

that the decision of the FAA as to the confirmation towards excess production of 

finished goods is untenable in view of such shortage of large quantity of raw 

material worth of `1,53,59,010.00. The learned Counsel for the dealer assessee, on 

the other hand, urged that the finding of the FAA in that respect is unassailable. 

According to the dealer assessee, it is contended that there was no physical stock 

carried out and assessment was based on eye estimation of raw material and 

finished goods and therefore, the FAA was right in deleting such additions. While 
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contending so, the learned Counsel for the dealer assessee cited the following 

decisions, such as, Haribhagat Agarwala Vs. State of Orissa: (1982) 51 STC 355 

(Orissa); U.P. Alloys Pvt. Ltd. Vs. Commissioner of Central Excise, Kanpur: 2007 (213) 

ELT 412 (Tri.-Delhi); and Nilesh Steel & Alloys Pvt. Ltd. Vs. Commissioner of Central 

Excise, Aurangabad: (2008) 229 ELT 399 (Tri.-Mumbai). Besides the above, two 

more decisions are also referred to being delivered in Annapurna Rice Mill Vs. State 

of Orissa in STREV No. 123 of 2003 and Swaroop Castings (P) Ltd. Vs. 

Commissioner of Central Excise, Meerut in Appeal No. E/1638/2010 SM (BR). So, 

according to the dealer assessee, the basis on which the decision has been 

rendered by the FAA is just and proper.  

4.   It does appear that the authorities below noticed shortage in 

raw material and production to the tune of `1,53,59,010.00 and `23,08,864.00 

respectively and excess stock of 12.59 MT of finished goods worth of `4,02,880.00 

and on that basis, the additional demand was determined. The demand which was 

raised by the AA at `7,26,433.00 stood reduced to `3,36,216.00 by the impugned 

order dated 18.10.2017. It is alleged by the State that a substantial amount of 

shortage in raw material worth of `1,53,59,010.00 could not have led to production 

of finished goods only to the extent of 12.59 MT amounting to `4,02,880.00 which 

is a glaring mismatch and clearly illogical. The FAA without resorting to any 

calculation concluded that excess finished products which were reported shall have 

to be held as manufactured out of the raw materials found shortage of. It was 

concluded that with exact comprehension, it may not be possible to find out as to 
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what amount of raw materials could probably be utilized to arrive at the excess 

quantity of finished goods manufactured. The learned Counsel for the dealer 

assessee contended that on eye estimation the assessment was held by the AA. 

However, it is strongly opposed and objected to by the learned Standing Counsel 

(CT) for the State contending that there was verification of stock of raw materials as 

well as finished goods as revealed from the record. The details of the stock of 

goods both raw materials and finished products, which are available in record, 

have been brought to the notice of the Tribunal by the learned Standing Counsel 

(CT) for the State while controverting the claim of the dealer assessee to the effect 

that the stock was verified on eye estimation. The details of the stock of raw 

materials and finished goods, as revealed from the assessment record, are 

indicated in separate statements dated 25.10.2020 and 27.10.2010. According to the 

State, the stock position, as per the above statements, was accomplished in the 

immediate presence of one of the Directors of the dealer assessee. It is made to 

understand that stock of raw materials and finished goods was verified at the time 

of inspection. But, the fact of the matter is, even by assuming that the stock 

position vis-a-vis the raw materials and finished goods to be acceptable, the 

question remains, whether, on that basis a conclusion so drawn by the FAA can still 

be arrived at? The State is not convinced of the fact that such a huge stock in raw 

materials could ever be equated with excess stock of 12.59 MT of finished products 

worth of `4,02,880.00. In the considered view of the State, the excess stock with 

respect to finished goods would be more by looking at the huge shortage of raw 
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materials to the tune of `1,53,59,010.00. Except by raising a doubt, the State has 

not revealed the manner in which the calculation would have to be made to show 

that such amount of raw materials could result in production of larger quantity of 

finished products. To hold that it is illogical to accept the point of view that finished 

goods amounting to `4,02,880.00 could not have been manufactured out of such 

huge amount raw materials cannot be acceded to without any scientific basis and 

corroborative evidence. The learned Counsel for the dealer assessee would 

contend that some raw materials are combustible in nature, exclusively utilizing 

which, finished goods cannot be manufactured. What is the ratio of use and utility 

of raw materials vis-a-vis the finished products and in what manner, a calculation is 

to be employed has not been shared and disclosed by the State. It depends on 

many factors with regard to the amount of raw materials and extent of finished 

products which are manufactured therefrom. A bare and bald allegation or raising 

a needle of suspicion and then immediately  jumping to a conclusion that use of 

more quantity of raw materials would obviously result in higher quantity of finished 

goods manufactured would not at all be proper. The FAA did appreciate the above 

aspect of the matter and without making any attempt to calculate presumptively 

accepted the fact that whatever excess finished products found to exist as a result 

of verification of stock were indeed manufactured from the amount of raw 

materials found shortage of. The Tribunal in absence of any clear basis upon which 

the calculation is to be made in that respect finds no compelling reason to take a 

different or contrary opinion to the one expressed by the FAA. In other words, the 
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finding of the FAA on the subject matter in issue since does not suffer from any 

serious legal infirmity, it calls for no interference at the instance of the Tribunal.  

5.    Hence, it is ordered. 

6.   In the result, the appeal stands dismissed. As a logical 

sequitur, the impugned order dated 18.10.2017 passed in Appeal Case No. AAV- 22 

of 2012-13 is hereby affirmed. 

Dictated & Corrected by me 

 

               Sd/-                 Sd/-    

       (R.K. Pattanaik)        (R.K. Pattanaik) 

          Chairman             Chairman 
 


