
BEFORE THE SINGLE BENCH: ODISHA SALES TAX TRIBUNAL, CUTTACK. 

     S.A.No. 108/2008-09 

(From the order of the ld.ACST, Ganjam Range, Berhampur, in Appeal No. 
AA.73/2007-2008, dtd.05.02.2008, modifying the assessment order of the 

Assessing Officer) 

 
Present:         Sri S. Mohanty                     

                  2nd Judicial Member                  
 
M/s. Prabhakar Sahu, Contractor, 

At/P.O. Subalaya, Via-Kabisurya Nagar, 
Dist. Ganjam.        … Appellant 

-Versus- 
State of Odisha represented by the 
Commissioner of Sales Tax, 

Orissa, Cuttack.     .… Respondent 
 
For the Appellant    : Mr. S. Rath, Advocate 

For the Respondent : Mr. S.K. Pradhan, Addl. Standing Counsel (C.T.) 
 

(Assessment year 2002-2003) 

Date of Hearing: 23.06.2018    Date of Order: 25.06.2018 
 

ORDER 
 

This appeal is preferred by the assessee-dealer against the order of 

learned First Appellate Authority/Asst. Commissioner of Sales Tax, Ganjam 

Range, Berhampur (in short, FAA/ACST) claiming more percentage of 

deduction towards labour and service charges against the work performed 

under works contract during the assessment period 2002-03. 

2.  The assessee is a works contractor, who has undertaken execution 

of excavation work and structure work under the Executive Engineer, Irrigation 

Division, Berhampur and in the assessment period in question, and has 

received a sum of Rs.4,11,799/- against the works contract. The Assessing 

Officer/Sales Tax Officer, Assesment Unit, Rambha (in short, AO/STO) in a 

proceeding u/s.12(5) of the OST Act, on application of the best judgment 

principle allowed deduction towards labour and service charges @42% from the 

gross receipt, then he calculated the tax due. Since the dealer was a defaulter, 



penalty was imposed for non-payment of tax and thereby the total demand 

raised at Rs.45,133/-. 

3.  Being aggrieved with such a low rate of deduction towards labor 

and service charges, the assessee preferred appeal before the learned First 

Appellate Authority/Asst.Commissioner of Sales Tax, Ganjam Range, 

Berhampur (in short, FAA/ACST), who in turn, allowed deduction @62% and 

thereby the tax demand became reduced to Rs.17,954/-. Even thereafter, the 

dealer has preferred to knock the door of this Tribunal by way of Second 

Appeal claiming more percentage of deduction towards labour and service 

charges and also prayed for re-calculation of the tax due as according to the 

dealer the method adopted by the authorities below is erroneous. 

4.  The appeal is heard without cross objection from the side of the 

State. 

5.  The point for determination in this appeal may be stated as follows 

: Whether the dealer is entitled to more percentage of deduction towards labour 

and service charges keeping view the nature of the work done? 

6.  The appeal is heard setting the dealer ex-parte as the dealer-

appellant himself remained absent in spite of receipt of notice of hearing. At the 

outset, it is pertinent to mention here that, State has not challenged the order 

of FAA. Thereby the State has accepted the deduction as allowed by the FAA. It 

is the dealer has claimed for more percentage of deduction. In that case, it is 

incumbent upon the dealer to establish how the best judgment adopted by the 

FAA in the impugned order is not reasonable. Here in this case, it is remained 

undisputed that, the dealer has not maintained details of the labour and 

service charges so to say, the dealer has not maintained any books of account. 

As a result, the AO had to apply the principle of best of his judgment to 

determine the labour and service charges. The works contract is not disputed, 

the amount received by the dealer is not disputed. The work undertaken by the 

dealer is excavation of canal and erection. Excavation work necessarily consists 

of earthwork, whereas the erection work is mainly cement, chips works etc. The 

works contract was executed in a period, when there was no standard norms of 



measurement of the labour and service charges prescribed under the Act. 

However, Rule 4-B as amended in the year 2010 came into force w.e.f. 

30.07.1999 with retrospective effect. After the amended provision came into 

force it is the consistent view of the Tribunal that, when there is such kind of 

dispute come up for consideration in appropriate case when the nature of work 

is specified in the provision then, the deduction should be in accordance to 

Rule 4-B. Otherwise, the authority is to depend on best judgment assessment. 

It is well settled principle that, one best judgment assessment should not be 

replaced by another best judgment assessment, unless and until it is shown 

with cogent evidence with reasonable argument that, the best judgment 

assessment in question is whimsical and malafide. Here in the case in hand, 

the AA has necessarily gone wrong in allowing deduction @32%, since the 

canal work is mostly earthwork, the deduction should be at more percentages. 

When it comes to the assessment by the FAA, it is found that, the FAA has 

taken consideration of the nature of work and on application of reasonable 

guess work, he has arrived at a conclusion that, the dealer should be given 

deduction at 62%. The dealer by remaining himself absent from the Tribunal 

has failed to establish any reason why to disbelieve or doubt the best judgment 

assessment of the FAA. On the contrary, when the State has not challenged the 

deduction allowed by the FAA, this Tribunal has no scope to determine the 

deduction on application of Rule 4-B of the OST Rules. Law is well settled that, 

a Court cannot make out a third case for the parties. Here on application of 

that well settled principle, it is held that Rule 4-B cannot be applied to the case 

in hand. At the same time it is also held that, there is no cogent reason 

advanced by the dealer to believe that there should be deduction at more 

percentage than 62% what is allowed. Thus, the finding of the FAA on this 

score remained undisturbed. 

 Next plunk of argument of the dealer is the calculation method is wrong, 

but perusal of the calculation method adopted by the authorities below, it can 

safely be said that, the plea of the dealer is not sustainable. With the 

observation it is hereby ordered. 



 The appeal by the dealer stands dismissed. The order of the FAA is 

confirmed.  

 

Dictated and Corrected by me, 
       

 
    Sd/-       Sd/- 

    (S. Mohanty)           (S. Mohanty) 
    2nd Judicial Member       2nd Judicial Member 

 
 
 

 
 
 


