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O R D E R 
 
 

 

 This appeal is directed against the order dtd.07.10.2017 

passed by the learned Joint Commissioner of Sales Tax, Balasore 

Range, Balasore (hereinafter referred to as, the learned JCST) in First 

Appeal Case No. First Appeal Case No. AA-73/MB-2016-17 (VAT), 

wherein he reduced the demand from Rs.4,26,906.00 to 

Rs.1,44,357.00 as raised by the learned Sales Tax Officer, 

Mayurbhanj Circle, Baripada (hereinafter referred to as, the learned 

STO) for the assessment period 01.04.2013 to 31.03.2015 u/s.42 of 

the Orissa Value Added Tax Act, 2004 (hereinafter referred to as, the 

OVAT Act).  
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2. The brief facts of the case are that, the appellant-dealer is 

a proprietorship concern which deals in CD player, electronic goods, 

refrigerator and its spares, television sets, VCD players and washing 

machines. In response to notice on the basis of AVR, the learned 

Advocate on behalf of the appellant-dealer appeared and produced the 

books of account for verification. In the AVR, it was found that there 

was stock discrepancy of Rs.6,97,648.00 involving VAT of 

Rs.94,184.00 which was accepted by the appellant-dealer. In the AVR 

it is seen that the reverse ITC of Rs.43,693.00 was disallowed as 

because the RC of the selling dealer had been cancelled. Further, it 

was alleged that the tax invoices valued at Rs.5,13,096.95 involving 

OVAT of Rs.69,267.84 were not entered in the purchase register. So 

the above unaccounted transaction was treated as purchase 

suppression which ultimately led to out of account sale. So, by adding 

average profit margin as of 6.39% to the purchase value, the sale 

turnover was determined at Rs.5,45,884.00. Tax due @ 13.5% on 

Rs.5,45,884.00 came to Rs.73,694.00. The ITC of Rs.69,268.00 was 

adjusted against the tax due and the balance tax due came to 

Rs.4,426.00. Accordingly, the learned STO determined the GTO at 

Rs.1,91,08,266.00. After deducting OVAT of Rs.21,24,880.00, the TTO 

was determined at Rs.1,69,83,386.00. Tax @ 13.5% on 

Rs.1,69,83,386.00 came to Rs.22,92,757.00. The ITC was allowed in 

the order at Rs.21,50,455.00 and the same was adjusted against the 

total output. So, the tax due came to Rs.1,42,302.00 along with two 

times penalty which altogether came to Rs.4,26,906.00. 

3. Being aggrieved by the order of the learned STO, the 

appellant-dealer preferred an appeal before the learned JCST who 

reduced the demand to Rs.1,44,357.00. Being aggrieved by the order 

of the learned JCST, the appellant-dealer preferred this second 

appeal. 
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4. Cross objection has been filed by the respondent-Revenue 

supporting the orders of the fora below. 

5. Heard the appellant present and the learned Standing 

Counsel. Perused the case record, the grounds of appeal and the 

statements made in the cross objection. I also perused the materials 

available on record. I have carefully gone through the orders of both 

the learned fora below. From the impugned order it is seen that the 

learned JCST has allowed the appeal in part by reducing the demand 

from Rs.4,29,906.00 to Rs.1,44,357.00. It indicates that the first 

appeal has partly gone in favour of the appellant-dealer. On perusal of 

the grounds of appeal it is seen that the appellant has mechanically 

filed the appeal without any cogent reason. The imposition of penalty 

twice of the amount of tax assessed is correct in view of the provisions 

of the OVAT Act. The ITC of Rs.43,693.00 was disallowed by both the 

fora below basing on the AVR and as per the provisions of law. The 

R.C. of the selling dealer was cancelled before the appellant-dealer 

effected the purchases for which the appellant-dealer was statutorily 

levied tax and imposed penalty. The grounds taken on this score by 

the appellant-dealer is not sustainable. The learned JCST justified the 

penalty u/s.42 of the OVAT Act which is statutorily mandated 

irrespective of proof of mens rea. The same has been clarified by the 

Hon’ble Apex Court in the case of Guljag Industries v. CTO (2007) 

reported in 9 VST 1 SC and in the case of Union of India v. 

Dharmendra Textile processors as reported in (2008) 18 VST 180 (SC). 

The learned STO had assessed the appellant-dealer basing on the 

findings of the AVR where the irregularities were established. The 

audit officials found stock discrepancies in the stock. The learned first 

appellate authority has rightly calculated the tax and imposed penalty 

on the dealer. The grounds taken in the appeal have no merit at all for 

which I do not find any infirmity in the impugned order. 
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6. In the result, the appeal is dismissed and the impugned is 

hereby confirmed. The cross objection is disposed of accordingly.  

 

Dictated & corrected by me,                             

            

            Sd/-          Sd/- 
   (A.K. Dalbehera)                               (A.K. Dalbehera) 
1st Judicial Member     1st Judicial Member 

 

 
 

 
 

 
 
 

 
 
 

 
 

 
 
 

 
 
 

 
 

 
 
 

 
 

 
 
 

 
 
 

 
 

 


