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O R D E R 

 

 

 
 This appeal is directed against the order 

dtd.19.12.2017 passed by the learned Joint Commissioner of 

Sales Tax (Appeal), Sundargarh Range, Rourkela (hereinafter 

referred to as, the learned JCST) in First Appeal Case No. AA V 

12 of 2012-13, wherein he confirmed the assessment made by 

the learned Sales Tax Officer, Assessment Unit, Rajgangpur 

(hereinafter referred to as, the learned STO) for the 

assessment period 01.04.2007 TO 31.03.2011 u/s.43 of the 
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Orissa Value Added Tax Act, 2004 (hereinafter referred to as, 

the OVAT Act). 

2. The brief facts of the case are that, the appellant-

dealer is engaged in crushing of iron ore lumps into sized iron 

ore. Self assessment u/s.39 of the OVAT Act was completed by 

the appellant-dealer for the period 01.04.2007 to 30.09.2010 

on filing of the returns of the said period. Reassessment 

proceeding u/s.43(1) of the OVAT Act was initiated against the 

appellant-dealer on the basis of a fraud case report vide 

No.32/2010-11 dtd.31.03.2011 submitted by the STO, 

Investigation Unit, Rourkela. On receipt of the said report, 

notice was issued to the appellant-dealer in form VAT-307 and 

pursuant to the notice the appellant-dealer appeared and 

produced the books of account along with written statement 

and photocopies of returns and payment of challans for the 

different months. The investigating officials had raised six 

points amounting to suppression of sales which were 

elaborately discussed by the learned STO but the learned STO 

exonerated the appellant-dealer in four points but made him 

liable under the following two points:  

(i) wrong claim of ITC on purchase of raw 

materials on the CST sale of finished 

products; 

(ii) at the time of cross verification and scrutiny 

of returns it was seen that the appellant-

dealer had availed the VAT payment of 

Rs.20,000.00 during the month of September, 

2009 as brought forward ITC and adjusted 

the same against CST output like payable 
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after filing of the revised return. At the time of 

escaped assessment the same VAT payment 

was taken as VAT payment under its proper 

head of account for the same period. The 

learned STO determined the GTO and TTO of 

the appellant-dealer at Rs.21,03,86,116.00 

and Rs.20,22,87,641.00 respectively. VAT @ 

4% on Rs.20,22,87,641.00 was calculated to 

Rs.80,98,475.00. The dealer was allowed ITC 

of Rs.72,94,927.00 at the time of assessment. 

The dealer had paid VAT of Rs.7,32,820.00 at 

the time of filing the returns and he was 

required to pay the tax amount of 

Rs.70,728.00. The learned STO levied interest 

u/s.34 of the OVAT Act @ 1% of Rs.13,438.00 

and also imposed penalty of Rs.1,41,456.00 

upon the dealer. Thus the appellant-dealer 

was required to pay the entire amount of tax, 

interest and penalty of Rs.2,25,622.00. 

3. Being aggrieved by the order of the learned STO, 

the appellant-dealer preferred an appeal before the learned 

JCST who dismissed the appeal by confirming the order of 

assessment. Being further aggrieved by the order of the 

learned JCST, the appellant-dealer has preferred the second 

appeal.  

4. The appellant-dealer has come up with this second 

appeal on the grounds that the impugned order is erroneous 

and bad in law and also on facts; that the learned forum below 

without going into the merits of the case and even without 
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elucidating and dealing with the contention and issue raised 

in the grounds of appeal upheld the assessment order which is 

illegal and unsustainable under the provisions of law; that the 

appellant-dealer reiterated the grounds taken in the first 

appeal annexed separately to avoid repetition of the same and 

stated to read the said grounds of appeal before this forum by 

citing a judgment of the Hon’ble High Court of Orissa in the 

case of Orissa Power Generation Corporation Ltd. v. State of 

Orissa and another as reported in (2015) 81 VST 138. 

5. As the appellant-dealer reiterated the grounds 

taken in the first appeal it is pertinent here to reflect the said 

grounds which are as follows:- 

(i) The impugned order passed by the learned STO is 

exfacie illegal, arbitrary, cryptic, unreasoned and in 

gross violation of the principle of natural justice; 

(ii) The opening of assessment is illegal and without 

authority of law; 

(iii) The proceeding was initiated and jurisdiction was 

acquired by the learned STO without fulfilling the 

statutory pre-conditions of Section 43 of the Act 

inasmuch as the proceeding was imitated 

mechanically without independent application of 

mind and without formation of independent opinion 

which is sine qua non for initiating proceeding 

u/s.43 of the Act; 

(iv) The assessing authority under the Act can reopen 

assessment completed u/s.39, 40, 42 or 44 for any 

tax period on the basis of any information in his 

possession and after formation of opinion on the 
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basis of such information that whole or any part of 

the turnover of the appellant in respect of any tax 

period has (a) escaped assessment or (b) has been 

under assessed or (c) has been assessed to a rate 

lower than the rate at which it is assessable or that 

the appellant has been allowed wrongly any 

deduction from his turnover or ITC to which he is 

not eligible; 

(v) In the instant case proceeding u/s.43 is limited 

without independent application of mind, without 

formation of independent opinion merely on the 

basis of so called fraud case report, for which the 

impugned order passed by the learned STO is 

completely without jurisdiction. 

(vi) Disallowance of ITC of Rs.70,179.00 is illegal and 

arbitrary. 

(vii) The impugned order passed by the learned STO 

disallowing ITC of Rs.70,179.00 for purported 

contravention of Sec.20(3)(d) of the Act on the 

ground the ITC proportionate to CST sale during the 

period January, 2009, November, 2009 and May, 

2009 were Rs.2,61,358.00 against CST collection of 

Rs.1,82,561.00 and in terms of Sec.20(3)(d) of the 

Act the claim of ITC during the  said period should 

have been limited to Rs.1,82,581.00 and the 

appellant-dealer should have reversed the 

differential ITC of Rs.78,797.00 whereas he has 

reversed only Rs.8,618.00 in their returns hence 

they are required reversed the balance ITC of 
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Rs.71,179.00. The manner of determination of 

proportionate ITC relatable to CST sales in the 

relevant month straight away from the figures 

appearing in the returns without reference to the 

quantum of inputs utilised in manufacture of the 

impugned goods sold in the course of interstate 

trade is illegal and erroneous. 

(viii) A perusal of the notes under Annexure-II of return 

in form VAT-201 would show that for determination 

of the quantum of proportionate  ITC,the quantum 

of inputs used in the manufacture of goods sold in 

the course of interstate trade should be taken into 

consideration which is totally lost sight of in the 

instant case. The relevant portion of the said note 

reads as follows: 

   “Manufacturer will calculate the 
proportionate inputs (goods) used in the 

manufacturing of goods sold in interstate 
trade and calculate the purchase value of 
those inputs (goods) as well as the input tax” 

(ix) The said notes lay down the formula which should 

be adopted for the purpose of Sec.20(3(d) of the Act. 

The said formula is laid down in the form of return, 

nonetheless it has the course of law which is framed 

in exercise of rule making power u/s.94 of the Act. 

In the case of G.P. Ceramics Pvt. Ltd. reported in 

(2009) 2 SCC 90 it is held by the Hon’ble Supreme 

Court that the forms are prescribed under the Act, 

the same must be referred to clear doubts. 

(x) Levy of interest u/s.34(1)(d) and penalty u/s.43(2) of 

the Act is wholly illegal, arbitrary and unwarranted. 
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(xi) The provisions u/s.34(1)(b) is attracted only in 

circumstances of default in filing return or no 

payment of tax as per the return. The said provision 

is not attracted where tax is determined as per the 

assessment order. In this case there is absolutely no 

case of default in filing return or less payment of tax 

due as per the return. Hence in the facts and 

circumstances of the case levy of interest 

u/s.34(1)(b) is wholly illegal and without authority of 

law. 

(xii) In the case of Birla Cement Works vrs. State of 

Rajasthan reported in (1994) 94 STC 422 (SC) it is 

held by the Hon’ble Apex Court while dealing with 

identical situation that as per the statutory 

provisions the levy of interest is limited to tax due 

on the basis of turnover disclosed in the return 

which does not include tax determined on final 

assessment for which no interest can levied on the 

strength of such provisions. It is further held that 

provisions relating to interest are substantive in 

nature and in the absence of substantive provision, 

no interest can be levied on tax assessment in final 

assessment. 

(xiii) In the facts and circumstances of the case levy of 

penalty is wholly illegal, arbitrary, unwarranted and 

without authority of law. 

(xiv) In the background of the case the impugned order 

passed by the learned STO is illegal and invalid. 
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(xv) It is held by the Hon’ble Apex Court in the case of 

Hindustan Steel Ltd. vrs. State of Orissa reported in 

(1970) 25 STC 211 (SC) that imposition of penalty is 

the result of quasi criminal proceedings and penalty 

should not ordinarily be imposed unless the party 

obliged either acted deliberately in defiance of law or 

was guilty of conduct contumacious or dishonest or 

acted in conscious disregard of its obligation. 

(xvi) The Hon’ble Apex Court in the case of Cement 

Marketing Co. of India Ltd. vrs. The ACST reported 

in (1980) 45 STC 197 (SC) have observed in the 

following lines:- 

   “It is possible that even where the 

incorrectness of the return is claimed to be 
due to want of care on the part of the 
assessee and there is no reasonable 

explanation forthcoming from the assessee 
for such want of care, the court may, in a 
given case, infer deliberateness and the 
return may be liable to be branded as false 
return. But where the assessee does not 
include a particular item in the taxable 

turnover under a bonafide belief that he is 
not liable so to include it, it would not be 

right to condemn the return as a false return 
inviting imposition of penalty.” 

 
(xvii) The impugned order is otherwise erroneous on facts 

and also on law, bad by limitation and based on 

erroneous quantification for which the impugned 

order may be set aside. 

 Cross objection has been filed by the respondent-

dealer by supporting the impugned order. 
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6. Heard the learned Addl. Standing Counsel for the 

respondent-Revenue as the appellant-dealer did not choose to 

participate in the hearing. Although the matter was heard 

exparte but the matter was taken on merit. Perused the orders 

of both the fora below and other materials available on record. 

The claim of the dealer-appellant was denied by the assessing 

authority. It is to be remembered that due to the fault of the 

selling dealer, the assessee-dealer should not suffer. The 

authority has also to rely upon the documents produced 

before him in support of the claim that the assessee-dealer 

has paid tax to the selling dealer (if any) if the documents are 

found genuine.  

 The claim of ITC can only be set off from the 

output tax under the OVAT Act and no set off can be allowed 

otherwise. The allowance of set of ITC is conditional in nature 

as per the provisions of the Act. The amount of set off of ITC is 

only from the output tax under the Act and there is no 

independent right to a set off. The entitlement to a set off is 

created by the taxing statute and the terms on which a set off 

is granted by the legislation must be strictly observed. In view 

of such discussion I rely on the decision of our own Hon’ble 

High Court as reported in (2012) 56 VST 68 (Orissa) in the 

case of National Aluminium Company Ltd. v. Dy. 

Commissioner of Commercial Taxes, Bhubaneswar III 

Circle, Khurda, where the Hon’ble Court have highlighted 

about the set off as follows- 

  “Input” has been defined in Section 2(25) to 

mean that any goods purchased by a dealer in the 
course of his business for resale or for use in the 
execution of works contract, in processing or 
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manufacturing, where such goods directly goes 
into composition of finished products or packing of 
goods for sale, and includes consumables directly 
used in such processing or manufacturing. Section 

2(26) defines “input tax” to mean tax collected and 
payable under this Act in respect of sale to a 
registered dealer of any taxable goods for use in 
the course of his business, but does not include 

tax collected on the sale of goods made to a 
commission agent purchasing such goods on 

behalf of such dealer. “Input-tax credit” as defined 
under Section 2(27) of the OVAT Act means the 
setting off of the amount of input tax or part 
thereof under Section 20 against the output tax, by 
a registered dealer other than a registered dealer 
paying turnover tax under Section 16. 

  On a conjoint reading of Section 2(25), 
Section 2(26) and Section 2(27) of the OVAT Act, it 
is amply clear that a registered dealer under the 

OVAT Act shall be entitled to set off the tax paid on 
the purchase of goods effected by such dealer 
either for resale or for use in execution of works 

contract or for manufacture and processing against 
the output tax, that is the tax payable on sale of 
any taxable goods.” 

 
7. It is the settled principle of law that no ITC can be 

allowed on billing, bogus transactions and when genuineness 

of the transactions are doubtful. The onus for claim of ITC is 

on the dealer-purchaser to be proved beyond reasonable 

doubt. In Commissioner of Customs (Import), Mumbai v. 

M/s. Dilip Kumar and Co. (2018) 9 SCC 1 the Hon’ble Apex 

Court held that exemption has to be strictly construed and to 

be proved by the person who claims the same to avail the 

benefit. 

 A bonafide purchasing dealer cannot be denied his 

claim because of the intentional default of the selling dealer 

over whom the purchasing dealer has no control. The taxing 
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authority may also as per law collect tax from the defaulting 

dealer and punish him, but it is to be seen whether the selling 

dealer is a registered dealer or not. If the purchasing dealer 

has shown that he has complied with the requirements he 

cannot be denied ITC only because the selling dealer fails to 

discharge his obligation under the Act by not depositing the 

tax collected under the law.  

8. It is held that mismatch of ITC can never be a 

ground to disallow ITC to a bonafide purchasing dealer who 

has acted in good faith. But in the event it is found that the 

selling dealer is a fake dealer where there is no question of 

collection and payment of output tax, in that event it is nothing 

but a commission of fraud and the question of ITC shall not 

arise. I have meticulously gone through the grounds of appeal. 

The demand raised by the learned STO is confirmed by the 

learned JCST basing on the materials available on record. The 

appellant-dealer failed to produce any documentary evidence in 

support of the balance ITC to be reduced. From the order of the 

learned STO it is apt clear that out of six allegations levelled 

against the appellant-dealer only two allegations are proved 

against him. The grounds taken in the appeal do not justify 

anything to interfere with the impugned order. Since the ITC 

was taken by the appellant-dealer to which he is not eligible, 

the penalty u/s.43 of the OVAT Act and interest u/s.34 of the 

OVAT Act are justified. The ITC availed by the appellant-dealer 

is without any reasonable cause or basis. The calculation of 

ITC is as per the facts and figures submitted by the appellant-

dealer as elaborately discussed by the learned JCST. Though it 

is the bounden duty of the appellant-dealer to clarify the 
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allegation leveled in the fraud case report basing upon each of 

the documents, it could not be able to clarify the transactions 

mentioned in some of the documents and as such there was no 

option for the learned JCST, rather to consider those 

transactions as out of account sale. Further, though the law 

permits a dealer to produce materials at any stage of the 

proceeding to counter the allegations leveled against it, the 

appellant-dealer has failed to produce any further materials 

before this forum in support of its contention. Therefore, as the 

learned JCST has examined the materials available on record 

in great detail and has arrived at a just conclusion, the same 

needs no interference of this forum in absence of any further 

material. 

9. So far as the contention of the appellant-dealer 

relating to the imposition of penalty is concerned, it is true that, 

imposition of penalty u/s.43(2) of the OVAT Act is a 

discretionary one. It is the well settled principle of law that, 

discretion is the power of an authority to make decisions on 

matters based on his opinion within certain principles. 

Therefore, wherever a discretionary power has been conferred 

upon an authority, he or she must exercise the same in 

accordance to the legal requirements. Similarly, discretionary 

power must also be used reasonably, impartially and avoiding 

operation or unnecessary injury. Here, in the present case, 

though the learned fora below have not assigned any reason 

while imposing penalty u/s.43(2) of the OVAT Act, from the 

materials available on record, it appears that, they have 

imposed the penalty after being satisfied of existence of clear 

materials in connection with the sale suppression on the part 
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of the appellant-dealer. As sale suppression on the part of the 

appellant-dealer has clearly been established and the same 

clearly shows its clandestine business activity, the imposition 

of penalty u/s.43(2) of the OVAT Act upon the appellant-dealer 

can clearly be considered to be proper and justified in the facts 

and circumstances of the present case. Therefore, the order 

passed by the learned fora below relating to the imposition of 

penalty u/s.43(2) of the OVAT Act needs no interference of this 

forum. Hence I found that the grounds taken in the appeal 

have no basis at all to interfere with the impugned order. 

Similar view has also been taken by the Full Bench of this 

Tribunal in S.A. No.244(V) of 2013-14, disposed of on 

03.09.2018. The decisions relied upon by the appellant-dealer 

are not applicable to the facts and circumstances of the 

present case. Hence, it is ordered.  

10. The appeal stands dismissed being devoid of any 

merit. The impugned order is hereby confirmed. The cross 

objection is accordingly disposed of.  

 

Dictated & corrected by me,                             

            
            Sd/-         Sd/- 
   (A.K. Dalbehera)                    (A.K. Dalbehera) 
1st Judicial Member    1st Judicial Member  


