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O R D E R 

 

 This appeal is directed against the order dated 

09.03.2004 passed by the Asst. Commissioner of Sales Tax, Appellate 

Unit, Bhubaneswar (in short, “first appellate authority”) in First Appeal 

Case No. AA- 98/BH-I/03-04 reducing the assessment to certain extent 

as indicated by him in his order in the following circumstances. 

2. The facts as revealed from the case record are as 

follows :- 
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 The dealer-assessee in the instant case M/s. Orissa 

Construction Corporation Ltd., Rasulgarh, Bhubaneswar is a works 

contractor and as such engaged in execution of works contract like 

fabrication and fixing of gates. Pursuant to a notice u/S. 12(4) of the 

Odisha Sales Tax Act, 1947 (in short, „OST Act‟) the dealer-assessee 

appeared before the assessing officer through its Advocate and 

produced the books of account relating to the period 1999-2000 i.e. the 

period under assessment which were duly examined by the assessing 

officer. The statement of gross payment receipt certificate, copies of 

running bills with agreements were also produced before the assessing 

officer for his examination and then on verification of these documents 

the assessing officer could find that the dealer-contractor had received 

gross payment of `1,45,02,627.00 and out of the aforesaid amount it 

had claimed deduction of `1,02,46,586.55 towards labour and service 

charges and further deduction of `37,91,882.65 towards purchase of 

materials by it (the dealer-assessee) which had suffered tax at the 

purchase point. The dealer had also claimed deduction of `4,64,158.00 

towards supply of Government materials and `5,96,451.00 as TDS. The 

assessing officer after verifying all the agreements and running bills 

pertaining to relevant works contract as furnished by the dealer-

assessee through its Counsel found that all the works were executed as 

per the agreements made between the contractor and contractee and 
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further all the materials were supplied by the contractor. However, as 

the dealer did not produce labour account towards payment of wages to 

its labourers, in absence of labour account as well as muster roll the 

assessing officer allowed deduction @ 32% only towards labour and 

service charges on the gross amount received by the dealer. The 

assessing officer while considering the deduction claimed by the dealer-

assessee in respect of first point tax paid materials disallowed the same 

on the ground that it (the dealer) had submitted a list of purchases 

without mentioning the registration number of the selling dealer and 

further it also did not produce the purchase bills in support of its making 

payment of tax at the time of purchases. The assessing officer also 

rejected the claim of the dealer-assessee for deduction of `4,64,158.00 

towards supply of Government materials on the ground of dealer‟s 

failing to produce required certificate from the competent authority. The 

assessing officer allowed TDS for `1,47,974.00 as against the claim of 

TDS of `5,96,451.00 in course of assessment. Thereafter the assessing 

officer determined the GTO of the dealer-assessee at `1,45,02,627.00 

and from the said amount he allowed deduction of `46,40,840.64 

towards labour and service charges and then determined its TTO which 

came to `98,61,786.36. He calculated the tax @ 8%, surcharge @15% 

on the tax amount and then issued a demand notice of `7,59,310.00 

since the dealer had already paid `1,47,974.00 through TDS which the 
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assessing officer took into consideration on production of TDS certificate 

by the dealer at the time of assessment.  

3. The dealer being dissatisfied with the above 

assessment order preferred an appeal before the first appellate 

authority alongwith four numbers of TDS certificates in original but not 

complete in all respects (as held by the first appellate authority). 

Further at a very belated stage it also filed original TDS certificate 

issued by the Executive Engineer, Jank Canal Division, Nawapara for a 

sum of `1,09,415.00. On behalf of the dealer it was then submitted 

before the first appellate authority that the dealer being a Government 

of Odisha Undertaking carries on the business of executing works 

contract in design, fabrication, transportation and erection of flood gates 

as well as irrigation gates of different projects. Thus from its running 

accounts bill and statements of payment the assessing officer should 

have formed an opinion regarding the deductions towards tax suffered 

materials and those supplied by the Government. That apart the 

estimation of the assessing officer towards labour and service charges 

@ 32% of the gross amount was also very low. It was also contended 

on behalf of the dealer that the assessing officer should have allowed 

deduction of `5,96,451.00 towards TDS for the relevant period.  

4. The first appellate authority after perusing all the 

aforesaid documents as well as the revised returns filed by the dealer-
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assessee held that the assessing officer had rightly allowed deduction @ 

32% towards labour and service charges. Therefore, he disallowed the 

claim of the dealer-appellant for deduction amounting to 

`1,02,46,586.55 towards labour and service charges which the dealer 

had reflected in its revised annual return. The first appellate authority 

though concluded that the dealer-assessee in usual course was entitled 

to avail deduction towards materials purchased by it having suffered tax 

already yet at the same time he also opined that this aspect required 

authentication through documentary evidence. Then on perusing the 

documents filed by the dealer-assessee with a statement in detail 

indicating the name of the item, nature of materials, bill value, their 

corresponding registration number for an amount of `38,45,646.20 the 

first appellate authority felt it proper to leave the matter with the 

assessing officer for recomputation since the dealer-appellant in this 

regard had claimed deduction to the extent of `37,91,882.75 only.  

 So far as the dealer‟s eligibility for availing deduction 

in respect of the materials supplied by the Government is concerned the 

first appellate authority required a certificate from the concerned 

departmental authority alongwith particulars in detail. He also left this 

matter to the assessing officer with instructions to ask for the relevant 

certificate as mentioned above and then to allow deduction on being 

satisfied with the fact that the materials were duly supplied by the 
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Government. As regards deduction in respect of TDS the first appellate 

authority held that the dealer-assessee had produced TDS certificates 

issued by the Manager Finance, RHE Project, Rengali Dam; Executive 

Engineer, Prachi Division, Bhubaneswar; Executive Engineer, Badanalla 

Canal Division, Padmapur (Rayagada) and Executive Engineer, 

Harbhangi Irrigation Division No.III, Adava, Gajapati for an amount of 

`2,41,538.00 but those were not complete in all respects. In that 

connection he also directed the assessing officer to ensure 

authentication of payment by making correspondences with the 

concerned Ward Officer/CTO/STOs. Thus he remitted back the matter to 

the assessing officer to find out all the aforesaid facts and allow 

deduction in favour of the dealer on confirmation of those claims. He 

allowed the appeal in part and reduced the assessment to the extent as 

indicated by him in the impugned order with a further direction that 

excess tax, if any paid by the dealer may be refunded to the appellant 

as per the provisions of law. 

5. Being aggrieved with the aforesaid order the dealer-

assessee came up with this second appeal on the grounds that the same 

is arbitrary, unwarranted and uncalled for. It also submitted that the 

Sales Tax Officer completed the assessment disallowing all the claims 

advanced by the dealer-assessee for deductions and thus enhanced its 

TTO which being bad in law was not maintainable. The Sales Tax Officer 
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as well as the first appellate authority failed to appreciate the running 

account bills submitted by the dealer-assessee pertaining to its 

execution of various works contract of the Government which cost it 

`1,02,46,586.55 but they only allowed deduction @ 32% towards labour 

and service charges from the gross amount received by the dealer. 

Further the dealer had effected purchase of materials worth 

`37,91,882.45 which had suffered tax under the OST Act but the Sales 

Tax officer had rejected such claim of the dealer-appellant with an 

observation that the purchase details do not disclose the registration 

number of the selling dealer. It is further contended by the dealer-

appellant that disallowance of its claim for deduction in respect of 

materials supplied by the Government is bad in law and further the 

claim of deduction of materials supplied by the Government should have 

been taken into consideration by the assessing officer as well as the first 

appellate authority. It was averred on behalf of the dealer that in the 

instant case the dealer was entitled to have a deduction of `5,96,451.00 

as that amount was deducted from its dues towards sales tax at source 

but neither the assessing officer nor the first appellate authority 

considered the same in its proper perspective.    

 No cross-objection has been filed on behalf of the 

State in this appeal. 
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6. Learned Counsel for the dealer in course of advancing 

his argument submitted that in the instant case the first appellate 

authority has virtually remanded the case to the assessing officer for 

fresh computation of tax liability of the dealer-assessee. He also 

submitted that all these agreements pertaining to the relevant works 

contract are very specific to indicate the percentage of labour and 

service charges to which the dealer-assessee is entitled. According to 

his version if those agreements are to be taken into consideration then 

the assessee would be entitled to get deduction @ 42.72% towards 

labour and service charges. The dealer in the instant case had furnished 

running account bills to ascertain facts with regard to its claim for 

exemption in respect of supply of Government articles in the aforesaid 

works contract. Similarly the dealer had also filed certain statements 

indicating deduction of tax at source accompanied with copies of TDS 

certificates for the entire amount of its claim i.e. for `5,96,451.00. In 

the aforesaid circumstances, learned Counsel for the dealer-assessee 

urged before the Court to remit back the case to the assessing officer 

with specific instruction to do assessment afresh keeping in view all 

these aforesaid documents which would be produced before him by the 

dealer in the event of fresh assessment.  

7. Learned Addl. Standing Counsel (CT) for the State 

submitted that the dealer had not filed all those documents either 
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before the assessing officer or the first appellate authority though it 

claimed to have those documents with him at that relevant time. 

Therefore, the order of assessment should not be interfered with at this 

stage. The concurrent findings of both the authorities below with regard 

to the percentage of deduction towards labour and service charges 

should not be disturbed at this stage because that deduction has to be 

allowed @ 32% only by any means from the gross amount received by 

the dealer. Learned Addl. Standing Counsel (CT) for the State, however, 

agreed for verification of the TDS certificates if the dealer would file 

proper documents to that effect before the assessing officer. In reply to 

this submission of learned Addl. Standing Counsel (CT) for the State it 

was submitted on behalf of the dealer-assessee that neither the 

assessing officer nor the first appellate authority had rejected the books 

of account of the dealer-assessee in the instant case. Therefore, the 

claim advanced by the dealer in respect of labour and service charges 

should be allowed.  

8. On perusal of the order of assessment as well as the 

impugned order vis-à-vis the documents filed by the dealer-assessee 

before this forum it is felt that the matter needs to be examined by the 

assessing officer afresh for determination of actual tax liability of the 

dealer-assessee in accordance with law. It is found from the grounds of 

appeal that the dealer-assessee became aggrieved due to reduction of 
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its claim towards labour and service charges as well as non-acceptance 

of the certificates showing deduction of tax at source as well as rejection 

of its claim for the materials supplied by it and the Government. It is 

quite perceivable that both the forums below had perused some 

agreements in respect of works executed by the dealer and from those 

documents they could have clearly ascertained the nature of works 

executed by the dealer and further if the amended provision of Rule 4-B 

of the OST Rules was supposed to be applied for determination of the 

tax liability of the dealer in absence of proper books of account as well 

as relevant evidence. But the authorities concerned have not given any 

finding or even opinion on this aspect in their respective orders. 

9. Now coming to the question with regard to the claim 

of the dealer for deduction towards own materials purchased which 

suffered tax to the extent of `37,91,882.75 as per the revised returns 

against the claim of `38,45,646.20 it is found that the dealer-assessee 

had filed list of documents with statement in detail indicating the 

description of the item, nature of material, bill value with their 

corresponding registration number. The first appellate authority held in 

the impugned order that the discrepancy in figures was required to be 

reconciled and thereafter the correct figure for availing deduction in this 

respect could be derived after verification of the purchase invoices with 

reference to the detail statement furnished by the dealer-appellant. 
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Similarly for the claim of deduction in lieu of materials supplied by the 

Government, it has been observed in the impugned order that on 

satisfaction of the fact basing upon the documents and evidence that 

the materials had been supplied by the Government necessary 

deduction could be allowed to that extent by the assessing officer. As 

regards the claim of TDS for `5,96,451.00, it is observed by the first 

appellate authority that necessary credit might be given to the dealer-

assessee to the extent of `3,50,953.00 subject to verification and 

confirmation of payment with the procurement of PCR number and the 

date etc from the concerned Circles by the assessing officer.    

10. In the aforesaid circumstances, as discussed above in 

the foregoing paragraphs we feel that the matter not only requires to be 

remitted back to the assessing officer for fresh computation of tax 

liability of the dealer-assessee but some further instructions should be 

imparted to him (the assessing officer) to come to a just conclusion in 

the matter as per the provisions of law. Therefore, the assessing officer 

is hereby instructed that while recomputing the tax liability of the 

dealer-assessee as per the observation of the first appellate authority he 

shall also consider the claim of labour and service charges including the 

claim of deduction towards materials supplied by it as well as the 

Government and also the deduction towards TDS in accordance with law 

after allowing opportunity to the dealer-assessee to produce all relevant 
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documentary evidence to that effect before him and further to complete 

the assessment within a period of three months from the date of receipt 

of this order. Further the dealer-assessee is also directed to appear 

before the assessing officer with documentary evidence within a period 

one month from the date of its receiving the present order. Accordingly, 

the appeal is allowed.  

Dictated & Corrected by me, 

               Sd/-             Sd/- 

(Smt. Suchismita Misra)    (Smt. Suchismita Misra)        

    Chairman               Chairman 
      I agree,  

                    Sd/-    
           (Smt. Sweta Mishra) 

           2nd Judicial Member 
      I agree, 

               Sd/- 

        (Rabindra Ku. Pattnaik) 
         Accounts Member-III 

 

   

 

 
 

 
 

 
 

 

 
 

 
 

 
 


