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O R D E R 

 

 This appeal is directed against the order dated 

29.10.2011 passed by the Deputy Commissioner of Sales Tax, Jajpur 

Range, Jajpur Road (in short, “first appellate authority”) in First Appeal 

Case No. AA- 189-CUIII/2007-08 allowing the appeal preferred by the 

dealer-assessee against the order of assessment passed by the Sales 

Tax Officer, Jajpur Circle, Jajpur Road u/S. 12(8) of the Odisha Sales 

Tax Act, 1947 (in short, „OST Act‟) in respect of the period 2001-02. 
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2. The facts as revealed from the case record are as 

follows :- 

 The dealer- M/s. Bhagaban Sahaya Gupta & Sons was 

assessed for the period 2001-02 u/S. 12(4) of the OST Act and the said 

assessment was completed on 13.08.2002. However, due to objection 

raised by the A.G. (Audit) a proceeding u/S. 12(8) of the OST Act was 

initiated against it and notice was served upon the dealer to appear 

before the assessing officer with relevant documents. Accordingly the 

dealer-partner of the business concern appeared before the assessing 

officer and produced the books of account which were verified by the 

latter in the line of objections made by the A.G. (Audit). At the time of 

hearing also the dealer-partner was confronted with the contents of the 

objections raised by the A.G. (Audit). During the assessment u/S. 12(4) 

of the OST Act the assessing officer had allowed deduction in respect of 

sales of palmolene oil as tax paid sales since those were purchased by 

the dealer from the registered dealers of Odisha. However, the Audit 

officials questioned the allowance of such sales of palmolene oil towards 

tax paid sales since on scrutiny those Audit officials found that this 

dealer had purchased palmolene oil worth `2,23,29,653.00 during the 

period 2001-02 without paying sales tax thereon. This article i.e. 

palmolene oil was not a tax paid item specified in the list of goods 

subject to tax on first point of the sale. When sale of palmolene oil by 
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the dealer could not be ascertained it was suggested by the A.G. (Audit) 

to levy tax on its purchase turnover with addition of profit margin of 

10% therein. The dealer-partner, however, submitted that as the 

purchases were effected on payment of tax to the registered dealers 

either directly or indirectly their corresponding sales were treated as tax 

paid which was also accepted by the assessing officer who had 

conducted and completed the assessment u/S. 12(4) of the OST Act. 

The dealer-partner though disclosed about their purchasing palmolene 

oil worth `2,23,29,653.00 yet could not disclose their corresponding 

sales and stock of palmolene oil as the same was not maintained 

separately. He explained before the assessing officer that the stocks of 

palmolene oil were kept in the category of refined oil and it was not 

possible on their part to bifurcate the same at a subsequent stage i.e. 

during the assessment in question. The dealer-assessee did not agree to 

the suggestion for determination of sales adding a profit margin of 10% 

to the purchase turnover while submitting that its profit margin could be 

around 2% at the maximum at that time. The dealer, however, could 

not file any document in support of its such assertion before the 

assessing officer. It (the dealer) kept on repeating that it had purchased 

palmolene oil from the sellers on payment of tax for which it had treated 

the corresponding sales as tax paid since no tax could be levied twice on 

the same goods in a series of sales. The dealer had also submitted that 
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pursuant to notice u/S. 16(1) of the OST Act he had appeared before 

the assessing officer on 30.03.2005 to explain this matter. At that time 

he had furnished the xerox copies of purchase invoices of palmolene oil 

showing the dealers from whom it had purchased the said palmolene oil 

during the relevant year. He had thus shown about the purchases of 

palmolene oil made by the instant dealer from M/s. The Sandilyas, 

Cuttack; M/s. Hardik Associates Pvt. Ltd., Cuttack; M/s. Hindustan 

Distributors, Bhubaneswar; M/s. Rashmi Agency, Cuttack and M/s. 

Sayonara Exports Pvt. Ltd., Bhadrak who had displayed the sales in 

each of their respective invoices as tax paid as the present dealer-

assessee was the subsequent seller in the State. Similarly two other 

dealers namely M/s. Ruchi Soya Industries Ltd., Cuttack and M/s. EDI-

VAN India (Orissa), Cuttack also displayed their sales in each invoice as 

tax paid as the present dealer was the subsequent seller in the State. 

Thus the dealer advanced its defence with a plea that since purchases of 

palmolene oil worth `2,23,29,653.00 by it were effected from the 

abovesaid dealers on payment of tax who being the first sellers had 

either collected the tax directly by showing separately the tax @ 8% on 

the body of the invoice or indirectly by including the tax in the value of 

the sale since it (the dealer) was a subsequent seller inside the State of 

Odisha. However, as the relevant law envisages that an item specified 

to be taxable at the last point of its sale cannot be taxed at the first 
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point with its subsequent sale to be treated as tax paid and palmolene 

oil was not specified as an item which is categorized in the List-D of 

goods, subjected to tax on first point of sale, the assessing officer 

concluded that even if tax was collected on the said article on its first 

sale the subsequent sales thereof could not be treated as tax paid as 

the same was not only irregular but also done in violation of the 

provisions of the OST Act. The assessing officer, therefore, determined 

its tax liability at `21,61,510.00 and issued a demand notice 

accordingly. 

3. Being aggrieved the dealer-assessee preferred an 

appeal before the first appellate authority assailing the order of 

assessment passed u/S. 12(8) of the OST Act on the ground that the 

reason assigned for making such extra huge demand of tax by the 

authority concerned was illegal, arbitrary and bad in law. It was 

contended on behalf of the dealer that the dealer-firm runs business in 

grocery articles, soap, detergent, sugar, banaspati, palmolene oil, Dal 

etc. on wholesale basis and during its assessment u/S. 12(4) of the OST 

Act, one of the partners of the dealer-assessee had produced the 

purchase, sale and stock accounts alongwith cash register and ledger 

before the Sales Tax Officer. All those documents were duly verified by 

the Sales Tax Officer who did not find any sort of discrepancy in its 

transactions and passed an order of assessment dated 13.08.2002 
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accordingly. Therefore, reopening of the said assessment on the basis of 

A.G. (Audit) report without valid cause was illegal, arbitrary and against 

the principle of natural justice. It was further submitted by the dealer-

assessee that in course of its business they generally keep 1 to 2 

percent profit margin on the sale price which they had also intimated 

the assessing officer but ignoring their such submission the authority 

concerned determined their said profit at 10%.  

4. The first appellate authority considering all the 

aforesaid submissions as advanced on behalf of the dealer-assessee and 

the connected record as well concluded that palmolene oil though was 

an item to be taxable at the last point of sale as pointed out by the A.G. 

officials yet the dealer-assessee had in fact effected the purchases of 

the said article oil by paying tax either directly or indirectly being the 

first purchaser or the subsequent purchaser in the series of purchases 

made by it during that relevant period. It (the dealer-assessee) had 

effected those purchases from the registered dealers of Odisha but 

neither the A.G. officials nor the assessing officer questioned those 

dealers about the transactions held between them and the dealer-

assessee respectively during the period under assessment. Since the 

dealer had paid tax on purchases of those palmolene oil it would be 

sheer violation of natural justice to impose tax on the same goods for 

the second time. Therefore, he held the order of the assessing officer 
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not justified and as such allowed the appeal preferred by the dealer-

assessee.  

5. The State being dissatisfied with the abovesaid finding 

of the first appellate authority came up with this second appeal on the 

grounds that the order passed by the first appellate authority is 

arbitrary and improper. The first appellate authority has nowhere 

mentioned regarding his verification of sale and purchase memo 

pertaining to the purchases of palmolene oil by the dealer-assessee 

during the period under assessment. He only mentioned the names of 

the dealers in the tax paid list and certainly that much alone without 

further probe pertaining to relevant transactions would not justify the 

claim of the dealer about his paying tax on purchases of palmolene oil. 

That apart palmolene oil was not an item categorized in the List-D of 

goods which are subjected to tax on first point sale. Therefore, 

collection of tax on palmolene oil at first point sale and treating its 

subsequent sales as tax paid appears to be irregular being not in 

consonance with the provisions of law. With such contentions learned 

Addl. Standing Counsel (CT) for the State urged before the Bench to set 

aside the impugned order and remand the case  to the Sales Tax Officer 

for verification of all the transactions of palmolene oil made by the 

dealer-assessee during the period under assessment to find out whether 

there was any loss of revenue to the State or not on account of making 
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the transactions of palmolene oil in the aforesaid manner by the dealer 

and further in any event if the tax as leviable out of the transactions in 

question has not been deposited in the State exchequer then this 

dealer-assessee should be made liable to deposit the same.    

 The dealer-assessee has filed its cross-objection in the 

instant case supporting the impugned order as just and proper.    

6. In course of hearing of the appeal learned Addl. 

Standing Counsel (CT) for the State submitted that ignorance of the law 

is no excuse. As per the provision of law when some articles are taxable 

at the last point of sale no dealer is entitled to take the plea that it has 

paid tax to the seller at first point for which it shows the article in 

question as a tax paid goods on its subsequent sale. In that process 

possibility for the State losing some revenue is always there unless the 

dealer concerned explains the authority with cogent and convincing 

documentary evidence that indeed the tax paid on the goods in question 

has been deposited in the State exchequer.  

 Learned Counsel appearing on behalf of the dealer-

assessee submitted that the present dealer was not aware about the 

levy of tax on palmolene oil at its last point of sale for which in good 

faith it (the dealer-assessee) had paid the tax to the sellers who are 

none else but registered dealers of the State at the time of its 

purchasing the goods from them. The dealer in order to justify its claim 
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had also shown the invoices issued by those dealers from whom it had 

purchased the palmolene oil to the authorities concerned at the time of 

assessment but the same were not considered properly. However, the 

first appellate authority could appreciate the points raised by the dealer 

in its defence in proper perspective and allowed its appeal. Therefore, 

his order should not be disturbed in any manner at this stage.  

7. On perusal of the impugned order it could be gathered 

that the first appellate authority had not actually verified as to whether 

the tax paid by the dealer to its sellers on purchases of palmolene oil 

during the relevant period had been deposited with the State or not. 

That apart when certain statutory provisions envisage that certain 

matters or transactions are to be done in the manner as laid down in 

the said statute one is certainly not free to act otherwise or go beyond 

the concerned provision and then expect relief by pleading that he has 

complied with the provision in question in some other way. In the 

instant case if it would be accepted that the dealer-assessee has already 

paid tax on purchases of palmolene oil by him which is subjected to levy 

of tax at the last point of sale then it has to be held as his own mistake 

for which he alone would be held responsible. It is also the settled 

position of law that goods having suffered tax once should not be 

subjected to tax again but for that the dealer has to establish with clear 

and cogent evidence that despite its deviation or diversion from the 
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mode of levy of tax on palmolene oil, the tax paid by it for the said 

goods has reached its destination as per law. In the instant case there is 

absolutely no information as to whether the sellers from whom this 

dealer-assessee had bought palmolene oil have deposited the tax which 

they had collected from it. There is also no finding of the first appellate 

authority to the effect that there had been no loss of revenue to the 

State on account of the dealer-assessee making its transaction of 

palmolene oil in the aforesaid manner during the relevant period. 

8. Neither the order of the assessing officer nor the 

impugned order discloses that if any of them had actually ascertained or 

enquired from the registered dealers who had sold palmolene oil to this 

dealer during the relevant period as to whether they had collected tax 

from this dealer on the goods in question and further deposited the 

same with the authority concerned or not. Under such circumstances it 

is felt that this matter needs a thorough probe by the authority 

concerned before fixing the tax liability of the dealer-assessee. 

9. In the result as per the discussions made above it is 

felt that the matter has to be remitted back to the assessing officer for 

making fresh assessment. However, before parting with the case we 

would like to observe in terms of justice, equity and good conscience 

(referred the decision of our Hon‟ble Court rendered in the case of P. 

Rama Rao & Sons and others Vs. State of Orissa, reported in [1990] 77 
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STC 303 (Ori.) that if it would be found that the dealer had actually paid 

the tax to its vendors for the goods in question and the same was 

deposited with the Government without any loss to the exchequer then 

it (the dealer) may not be subjected to levy of tax for the self-same 

goods on account of its adopting a wrong procedure in the matter. The 

appeal preferred by the State and the cross-objection filed by the 

dealer-assessee are disposed of accordingly. 

Dictated & Corrected by me, 

               Sd/-             Sd/- 

(Smt. Suchismita Misra)    (Smt. Suchismita Misra)        

    Chairman               Chairman 
      I agree,  

                    Sd/-     
           (Smt. Sweta Mishra) 

           2nd Judicial Member 

      I agree, 
               Sd/- 

        (Rabindra Ku. Pattnaik) 
         Accounts Member-III 

 

 
 

 
 

 
 

 
 

 

 
 

 
 

 


