
BEFORE THE JUDICIAL MEMBER-I: ODISHA SALES TAX TRIBUNAL: 
 CUTTACK. 

 
S.A. No. 253(V) of 2016-17 

(Arising out of the order of the learned JCST (Appeal),  
Cuttack II Range, Cuttack, in First Appeal Case No.  
AA / CUII/VAT/47/2008-09/106131313000313,  

disposed of on dtd.22.07.2016) 
 

 

   P r e s e n t: Shri A.K. Dalbehera, O.S.J.S. 
               M.A., LL.M.

                                     1st Judicial Member      
 

M/s. Hindustan Enterprises, 

At:- Plot No.5 & 7, Old Industrial Estate, 
Jagatpur, Dist.- Cuttack.    …      Appellant 

 
- V e r s u s - 

 

State of Odisha, represented by the 
Commissioner of Sales Tax, Odisha, 
Cuttack.       …      Respondent 

 
For the Appellant          …  Mr. S.C. Sahoo, Advocate 

For the Respondent  …  Mr. M.L. Agarwal, S.C. 
------------------------------------------------------------------------------------- 
Date of hearing: 10.12.2019     **** Date of order: 30.12.2019 
------------------------------------------------------------------------------------- 

O R D E R 
 

 
 This appeal is directed against the order dtd.22.07.2016 

passed by the learned Joint Commissioner of Sales Tax (Appeal), 

Cuttack II Range, Cuttack (hereinafter referred to as, the learned 

JCST) in First Appeal Case No. AA / CUII/VAT/47/2008-

09/106131313000313, wherein he dismissed the appeal by upholding 

the assessment of the learned Sales Tax officer, Cuttack II Range, 

Cuttack (hereinafter referred to as, the learned STO) for the 

assessment period 01.04.2005 to 31.12.2006 u/s.42(4) of the Orissa 

Value Added Tax Act, 2004 (hereinafter referred to as, the OVAT Act).  
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2. The brief facts of the case are that, the dealer bearing TIN 

21861300150 carried on business in manufacturing and sale of fire 

fighting vehicles, equipments etc. On the basis of audit visit report 

received in form VAT-303, a proceeding u/s.42 of the OVAT Act was 

initiated against the appellant-dealer. Scrutiny of the accounts 

revealed that, the appellant-dealer disclosed gross purchase of 

Rs.1,91,78,688.05 which included both outside the State and inside 

the State purchases. Verification of sales account revealed that the 

appellant-dealer disclosed taxable turnover of Rs.2,18,35,997.30 with 

collection of output tax of Rs.27,29,503.73. After claiming  adjustment 

of input tax of Rs.8,13,819.58 and claiming ITC on closing stock as 

per the certificate issued in form VAT-608 for Rs.1,44,196.00 the 

appellant-dealer made payment of Rs.17,15,004.00 and checkgate 

payment of Rs.48,125.00. The original checkgate receipts were 

submitted. But there was a short payment of Rs.13,677.47. Penalty of 

two times u/s.42(5) of the OVAT Act was calculated at Rs.27,354.94. 

Thus, tax and penalty taken together came to Rs.41,032.41 (or say 

Rs.41,032.00). The learned STO passed order that the said amount of 

Rs.41,032.00 should be paid by the appellant-dealer. The learned 

JCST upheld the order of assessment. 

3. The appellant-dealer came up with this second appeal on 

the following grounds:- 

(i) The assessment order passed by the learned STEO and 

the exparte order passed by the learned JCST u/s.42 of 

the OVAT Act are arbitrary, excessive and bad in law. 

(ii) As the appellant-dealer had already paid the tax due after 

being pointed out by the audit team, further addition of 

the same for calculation of penalty proceeding instead of 

interest by the learned STO as well as the learned JCST is 

arbitrary, excessive and bad in law.  
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(iii) The imposition of maximum penalty without issuing any 

notice for imposition of penalty is also arbitrary, excessive 

and bad in law and against the settled decisions of the 

Hon’ble Courts. 

(iv) The imposition of penalty u/s.42(5) of the OVAT Act at 

twice the tax demanded amounting to Rs.27,354.94 is 

arbitrary, excessive and bad in law. 

(v) The penalty proceeding being quasi-criminal in nature, 

mens rea has to be established before imposition of 

penalty and as such the penalty as imposed is liable to be 

deleted. 

(vi) There was non-consideration and mis-consideration of 

facts and law leading to an arbitrary order of assessment 

which is liable to be annulled. 

(vii) No proper opportunity has been rendered by the learned 

STO in framing the order of assessment which is gross 

violation of the principles of natural justice for which the 

order of assessment is liable to be quashed. 

(viii) The appeal should be allowed.  

4. The Revenue filed the cross objection stating that there is 

no reasonable merit in the second appeal filed by the appellant-dealer 

which is not sustainable in the eye of law. The learned assessing 

officer and the learned first appellate authority completed the 

assessment/appeal basing on the provision of law and factual position. 

Accordingly, the same cannot be treated as defective and bad in law in 

absence of any documentary evidence. The opportunity of being heard 

has been duly provided and natural justice has also been rendered as 

reflected in the cross objection.  

5. Section 42(5) of the OVAT Act (as then was) reads as 

follows:- 

 “Without prejudice to any penalty or interest that may 

have been levied under any provision of this Act, an 
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amount equal to twice the amount of tax assessed under 
sub-section (3) or sub-section (4) shall be imposed by way 

of penalty in respect of any assessment completed under 
the said sub-sections.” 

 
 A plain reading of the aforesaid provision indicates that 

once some amount of tax is assessed under sub-section (3) or sub-

section (4) of Section 42, penalty equal to twice the amount of tax 

assessed shall be automatically imposed. It is not required to see 

whether the assessee had any malafide intention or not. Even if the 

assessee had no malafide intention, penalty under this provision will 

automatically be imposed.  

6. Penalty is imposed under many provisions of taxation law. 

However, the language is not the same in case of all such provisions of 

penalty. Therefore, whether imposition of penalty under particular 

provision is automatic or not is to be construed by the language of 

that provision. This has been clarified by the Hon’ble Apex Court in 

the case of Guljag Industries Vrs. Commercial Tax Officer (2007) 9 

VST 1 (SC) and the relevant portion of the said decision is quoted 

below:- 

 “xxx 
 Existence of mensrea is an essential ingredient of an 

offence. However, it is a rule of construction. If there is a 
conflict between the common law and the statue law, one 

has to construe a statute in conformity with the common 
law. However, if it is plain from the statute that it intends 
to alter the course of the common law, then that plain 

meaning should be accepted. Existence of mensrea is an 
essential ingredient in every offence; but that 
presumption is liable to be displaced either by the words 

of the statute creating the offence or by the subject-matter 
with which it deals. A penalty imposed for a tax 

delinquency is a civil obligation, remedial and coercive in 
its nature, and is different from the penalty for a 
crime.xxx” 

 
7. Penalty provisions under taxation law vary; some are of 

the nature of civil liability and some are of the nature of criminal 
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liability. If a penalty provision is of the nature of a civil liability, 

existence of mens rea or malafide intention is not required to be seen 

for imposition of penalty as because, under such a civil liability, 

imposition of penalty is provided for as a remedy for loss of revenue. 

On other hand, where a penalty provision is of the nature of a criminal 

liability, existence of mens rea is an essential ingredient before 

imposition of penalty as because the provision of imposition of penalty 

in this case is to punish the assessee for a wrong doing with malafide 

intention. This has been clarified by the Hon’ble Apex Court in the 

case of Union of India Vrs. Dharmendra Textile Processors (2008) 18 

VST 180 (SC). 

 The constitutional validity of Section 42(5) of the OVAT 

Act was challenged by M/s. Jindal Stinless Ltd. which was answered 

by the Hon’ble High Court of Orissa vide W.P.(C) No.15962 of 2010 as 

quoted below:- 

 “26. The constitutional validity of sub-section (5) of 

Section 42 of the OVAT Act is under challenge basically 

on two grounds: 

 (i) this provision mandates imposition of penalty without 

prejudice to any penalty, or interest that may have been 

levied under any provisions of the Act; and  

 (ii) without any show cause to the affected assessee. 

 27. VAT is indirect tax on consumption of goods. it is the 

form of collecting sales tax under which tax is collected in 

each stage on the value added to the goods. The basic 

object of VAT Scheme is to provide voluntary and self 

compliance. It goes without saying that to plug the 

leakage of revenue, the Legislature enacted law 

authorizing imposition of penalty for infraction of any 

statutory provision. We are conscious that generally 

penalty proceedings are quasi judicial in nature. Therefore, 
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before imposing penalty, opportunity of hearing should be 

provided to the affected assessee-dealer. In the OVAT Act, 

various Sections provide for imposition of penalty for 

infraction of statutory provisions. In most of those 

Sections opportunity of being heard is provided to a dealer 

before imposition of penalty. Those Sections are Section 

28(1), Section 31(9), Section 34(3), Section 54(6), Section 

61(5), Section 62(6), 65(2), Section 73(10), Section 

73(12)(e), Section 73(13), Section 76(3), Section (76(8), 

Section 101(4) and Section 107(4). The present position is 

entirely different. Quantification of penalty is dependant 

on the tax assessed under Section 42 of the OVAT Act. 

For the purpose of assessing tax, opportunity of hearing 

was afforded to the assessee, the explanation of the 

assessee and its books of account were examined and 

considered. Penalty is only quantified on the basis of the 

tax assessed. No discretion is left with the Assessing 

Officer for levying any lesser amount of penalty. Therefore, 

even if further opportunity will be given to the assessee 

before imposing penalty that will be a futile exercise. 

Penalty is not independent of the tax assessed. If the  tax 

is assessed, imposition of penalty under 42(5) is 

warranted.  

 28. The matter may be looked into from different angle. 

Section 42 of the OVAT Act deals with “Audit Assessment”. 

As stated above, imposition of penalty is dependent upon 

the quantum of tax assessed in audit assessment under 

Section 42 of OVAT Act. If such a penal provision is not 

provided then fraudulent dealers would seriously venture 

to evade tax and whenever they will be caught hold of they 

will simply pay the tax and escape. Therefore, the 
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provision for imposing penalty twice the amount of tax 

assessed, under Section 42 of the OVAT Act has been 

made so that a dealer-assessee would refrain himself from 

taking any step to avoid payment of legitimate tax. If, 

however, any dealer indulges himself in any fraudulent 

activities to evade tax, then in addition to tax assessed he 

would pay penalty which is twice the amount of tax 

assessed and therefore, it cannot be said that the 

provision in this regard is arbitrary and unreasonable.  

 29. Against the assessment of tax and penalty there is a 

provision for appeal. In appeal, if the amount of tax 

assessed under Section 42 of the OVAT Act is reduced, 

the quantum of penalty will also be reduced automatically.   

 30. In view of the above, we are of the considered view 

that Section 42(5) of the OVAT Act authorizing imposition 

of penalty equal to twice the amount of tax assessed 

under Section 42(3) or (4) of the OVAT Act is 

constitutionally valid. It is not arbitrary, unreasonable, 

oppressive, or hit by Article 14 or in any way ultra vires 

the Constitution of India.” 

8. From the aforesaid discussion it is clear that, the 

provision of penalty u/s.42(5) of the OVAT Act is of the nature of civil 

liability. Once a quantum of tax is assessed against an assessee under 

sub-section (3) or (4), penalty equal to twice the amount of tax 

assessed has to be imposed automatically. There is no requirement to 

examine the existence of mens rea or malafide intention. Hence, the 

stand taken by the appellant-dealer as regards the mens rea is 

baseless. The imposition of penalty u/s.42(5) of the OVAT Act has no 

element of criminality. It is consequential to assessment u/s.42 

whenever more tax is assessed than what is returned. This is a pure 

civil liability. Hence, mens rea or criminal intention is absent in 
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provisions u/s.42(5) of the Act. The suppression of tax amounts to 

evasion of tax. The appellant-dealer had deliberately suppressed the 

tax and the same came to light only after conducting tax audit. Had 

the audit not been undertaken, the appellant-dealer would have 

evaded tax. As the appellant-dealer had suppressed the tax, penalty 

twice the amount of tax has been rightly imposed upon the appellant-

dealer. Hence, the order of assessment is reasonable and the order of 

the learned JCST needs no interference.  

9. In the net result, the appeal is dismissed and the 

impugned order is hereby confirmed. The cross-objection is disposed 

of accordingly.  

 
Dictated & corrected by me,                             

            
            Sd/-          Sd/- 

   (A.K. Dalbehera)                               (A.K. Dalbehera) 
1st Judicial Member     1st Judicial Member 

 

 

 
 
 

 
 

 
 
 

 
 
 

 
 

 
 
 

 
 

 
 


