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O R D E R 

 

 
 
 

  This appeal is directed against the order dated 09.12.2011 

passed by the learned Deputy Commissioner of Sales Tax, Cuttack I Range, 

Cuttack (hereinafter referred to as, the learned DCST) in First Appeal Case 

No.AA-(VAT)19/CUIW/2010-2011, wherein and whereby, he has dismissed 

the first appeal by confirming the order of the learned Sales Tax Officer, 

Cuttack I West Circle, Cuttack (hereinafter referred to as, the learned STO) 

passed in an assessment u/s.42 of the Orissa Value Added Tax Act, 2004 

(hereinafter referred to as, the OVAT Act) in respect of the appellant-dealer 

for the assessment period from 01.04.2005 to 31.12.2008 raising a balance 

tax demand and penalty amounting to Rs.97,262.00.  
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2. The appellant-dealer M/s. S.N. Dasmohapatra, Tulasipur, 

Cuttack bearing TIN-21371204438 is a mines owner who used to extract 

managanese ore from its mines situated at Kolha, Rudukela of Keonjhar 

district and used to sale the same both inside as well as outside the State of 

Odisha. Basing upon an Audit Visit Report (in short, the AVR), the learned 

STO initiated a proceeding u/s.42 of the OVAT Act against the appellant-

dealer for its assessment for the period from 01.04.2005 to 31.12.2008 and 

issued a notice to appear and to produce the books of account and in 

response to the notice, the authorized representative of the appellant-dealer 

appeared and produced the books of account which were duly been 

examined in the light of the allegation of the AVR. As per the allegation of 

the AVR, though the appellant-dealer has sold the goods i.e. manganese ore 

by transporting the same from its mines area by using manual challans, 

invoices and transit pass of the Mining Department, it has not included the 

transportation charges and the other incidental charges in the sale value of 

the goods for determination of its tax liability. During assessment, on 

hearing the contention of the appellant-dealer and on examination of the 

materials available on record, the learned STO found out the allegation 

leveled in the AVR to be true and genuine and accordingly determined the 

transportation charges to be 5% of the value of the goods amounting to 

Rs.1,23,66,991.00 and the same came to be Rs.6,18,350.00. Then, after 

addition of the transportation charges amounting to Rs.6,18,350.00, 

peripheral charges amounting to Rs.61,653.00 and the collected entry tax 

amounting to Rs.1,30,470.00, he determined the sale value of the goods to 

be Rs.1,31,77,464.00 and levied tax thereon at the appropriate rate of 4% 

which came to be Rs.5,27,098.56. As the appellant-dealer had already paid 

tax to the tune of Rs.4,94,678.00 earlier, he raised the balance tax demand 

of Rs.32,420.56 and also imposed a penalty of Rs.64,841.12, equal to twice 

of the balance tax demand u/s.42(5) of the OVAT Act and as such both the 

balance tax demand and penalty came to be Rs.97,262.00 in total, to be 

paid by the appellant-dealer. 
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3. After the assessment, being aggrieved with the order of the 

learned STO, the appellant-dealer preferred an appeal before the learned 

DCST bearing First Appeal Case No.AA-(VAT)19/CUIW/2010-2011. On 

hearing and on consideration of the materials available on record, the 

learned DCST did not accept any of the contention of the appellant-dealer 

and accordingly dismissed the appeal by confirming the order of the learned 

STO. Thus, again being aggrieved with the order of the learned DCST, the 

appellant-dealer has preferred this second appeal.  

4. No cross objection has been filed by the respondent-Revenue. 

5. Heard both the sides. The learned Counsel appearing for the 

appellant-dealer submitted that, both the learned forums below have failed 

to appreciate the fact and law in its proper perspective and have passed the 

order and as the order passed by them is erroneous and is not based upon 

the materials available on record, the same is liable to be set aside. He also 

submitted that, in most of the cases, the appellant-dealer has never borne 

the transportation charges, rather the same has been borne by the 

purchasers and as such addition of the transportation charges by 

determining it @ 5% of the value of the goods is quite illegal. He further 

submitted that, peripheral charges are no way related to the sale value of 

the goods and the appellant-dealer used to expend some amount for this 

purpose as its social obligation. Similarly, an amount of Rs.16,879.00 out of 

the amount of Rs.1,30,470.00 added as collection of entry tax relates to 

payment of donations to some local persons or associations and as such 

addition of the same further to the sale value of the goods is quite 

unjustified and hence, the entire orders passed by the learned forums below 

being erroneous, is liable to be set aside and the appeal preferred by the 

appellant-dealer is liable to be allowed. On the other hand, the learned 

Standing Counsel appearing for the respondent-Revenue supported the 

orders of the learned forums below and urged for dismissal of the appeal.  

6. Perused the orders of both the learned forums below and the 

other materials on record. On perusal of the materials on record, it is seen 

that, the appellant-dealer has disclosed its total sale of goods to the tune of 
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Rs.1,23,66,991.00 in the assessment period in question. But, while 

determining the sale value of the goods, it has not included any other 

charges except the actual sale price of the goods as pointed out by the 

visiting officials in the AVR. Sale price has clearly been defined in sub-

section (46) of section 2 of the OVAT Act, which is as follows:- 

 “SALE PRICE” means the amount of value consideration 

received or receivable by a dealer as consideration for the sale of 
any goods less any sum allowed as cash discount or trade 

discount at the time of delivery or before delivery of such goods 
but inclusive of any sum charged for anything done by the dealer 
in respect of the goods at the time of or before delivery thereof 

and the expression „PURCHASE PRICE‟ shall be construed 
accordingly; 

 
 Explanation. – 

(a) Where any sum charged for freight, delivery, distribution, 

installation or insurance at the time of delivery or before 
delivery of such goods it shall be included in the sale price. 

 

(b) In case of sale by hire-purchase agreement, the prevailing 
market price of the goods on the date on which such goods 
are delivered to the purchaser under such agreement shall 

be deemed to be the sale price. 
 

(c) In relation to transfer of right to use any goods for any 
purpose (whether or not for a specified period) the 
consideration or the hire-charges received or receivable for 

such transfer shall be the sale price. 
 

(d) Any amount of duties, charges, taxes levied or leviable 
under any Act (other than tax levied or leviable under this 
Act) in respect of such goods shall be included in the sale 

price. 
 

(e) Amount received or receivable by the seller by way of deposit, 

warranty (whether refundable or not) which has been 
received or is receivable whether by way of separate 

agreement or not, in connection with, or incidental or 
ancillary to, the sale of goods shall be deemed to be included 
in the sale price. 

 
7. On a bare reading of the above definition, it seen that, “sale 

price” means the amount of value consideration received or receivable by a 

dealer as consideration for the sale of any goods at the time of delivery or 
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before delivery of such goods. Similarly, any sum charged for freight, 

delivery, distribution, installation or insurance at the time of delivery or 

before delivery of such goods shall be included in the sale price. But, here, 

in the present case, though the respondent-dealer has incurred certain 

expenditure towards the freight charges, it has not included the same while 

determining the sale value of the goods and as such the learned STO 

determined the freight charges to be 5% of the actual price of the goods and 

included the same in the sale value and the same has further been 

confirmed by the learned DCST at the first appeal stage. Similarly, as the 

respondent-dealer has collected entry tax and has mentioned the same in 

the invoices, the same is also to be included in the sale value of the goods. 

Of course, the respondent-dealer has pleaded that, Rs.16,879.00 out of the 

said amount relates to the donation given to the local people and 

organization. But, peculiarly it has failed to produce any material in this 

regard and as such both the learned forums below have included the entire 

amount of Rs.1,30,470.00 held to be collected as entry tax while 

determining the sale value of the goods. 

8. But so far as the peripheral charges amounting to Rs.61,653.00 

is concerned, the same is not coming under the purview of sale price. 

Peripheral charges are not the value consideration received or receivable at 

the time of delivery or before delivery thereof as consideration for the sale of 

goods. Therefore, the same is not be included for determination of the sale 

value of the goods and as such on consideration of the materials available 

on record, it can be held that, the learned forums below have committed an 

error in this regard by including the peripheral charges while determining 

sale value of the goods.  

9. In view of the above discussion, the turnover of the respondent-

dealer for the assessment period in question is determined to be 

Rs.1,31,15,811.00 and taxed @ 4% as levied thereon, which came to be 

Rs.5,24,632.44. As the respondent-dealer has already paid tax to the tune of 

Rs.4,94,678.00 earlier, it is required to pay the balance amount of 

Rs.29,954.44. Similarly, the respondent-dealer is liable to pay penalty 
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amounting to Rs.59,908.88, equal to twice of the balance tax demand 

u/s.42(5) of the OVAT Act and as such both the balance tax demand and 

penalty came to be Rs.89,863.32 in total, to be paid by it. 

10. In the result, the appeal is allowed in part. The order passed by 

the learned forums below is hereby set aside. The balance tax demand and 

penalty raised against the respondent-dealer is reduced to Rs.89,863.32, 

rounded up as Rs.89,863.00 from Rs.97,262.00 as raised earlier by the 

learned STO and being confirmed by the learned DCST. The demand notice 

be issued accordingly.  

 
Dictated & corrected by me, 

                 
 Sd/-        Sd/-             

      1st Judicial Member,              1st Judicial Member,  
Odisha Sales Tax Tribunal    Odisha Sales Tax Tribunal 
 

 
     I agree, 
         Sd/- 

                Accounts Member-I, 
          Odisha Sales Tax Tribunal 

 

 

 
 

 
 
 

 
 
 

 
 

 
 
 

 
 

 
 
 


