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O R D E R 
 
 

   
 This appeal is directed against the order dtd.28.11.2006 

passed by the learned Asst. Commissioner of Sales Tax, Sambalpur 

Range, Sambalpur (hereinafter referred to as, the learned ACST) in 

First Appeal Case No. AA 344(SAII) of 06-07, wherein and whereby the 

learned ACST has dismissed the first appeal by confirming the order 

of the learned Sales Tax Officer, Sambalpur II Circle, Bargarh 

(hereinafter referred to as, the learned STO) in an assessment 

u/s.12(4) of the Orissa Sales Tax Act, 1947 (hereinafter referred to as, 

the OST Act) in respect of the appellant-dealer for the assessment 
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year 2002-03 raising a balance tax demand and surcharge amounting 

to Rs.13,02,863.00. 

2. The appellant-dealer deals in the business of resale of 

four wheelers (Ambassador car, Trekker), their spares and accessories 

and is the authorized distributor of Hindustan Motors (P) Ltd. Basing 

on a fraud case report submitted by the IST of the Circle, the learned 

STO initiated a proceeding u/s.12(4) of the OST Act against the 

appellant-dealer for its assessment for the assessment year 2002-03 

and issued a notice to appear and to produce the books of account 

and in response to the notice, the Managing Director of the firm of the 

appellant-dealer appeared and produced the books of account which 

were rejected by the learned STO. As per the allegation of the fraud 

case report, the dealer had filed incorrect returns basing upon the 

sale price of the vehicles which was exclusive of the Entry Tax paid as 

per Sec.2(j) of the OET Act. The dealer had filed returns by adopting 

an erroneous device of computing the surcharge on the reduced sales 

tax amount which was arrived at by deducting the ET paid from the 

actual sales tax payable on the sale turnover of the vehicles. It is 

alleged that he dealer had not taken into account the entry tax paid 

on vehicles while determining their sale price. The dealer had 

submitted that, the allegation of the IST had no effect on the nature of 

transaction and taxability of the goods dealt in by it as it had duly 

maintained complete accounts with no instance of purchase or sale 

suppression. He further submitted that, Entry Tax was to be levied 

under OET Act and the procedure adopted by him while calculating 

the surcharge was the right procedure. However, the learned STO held 

that the dealer was required to pay the balance tax of 

Rs.13,02,863.00. 

3. After the assessment, being aggrieved by the order of the 

learned STO, the appellant-dealer preferred an appeal before the 

learned ACST bearing First Appeal Case No. AA 344(SAII) of 06-07. On 
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hearing and on consideration of the materials on record, the learned 

ACST did not accept the contention of the appellant-dealer and 

accordingly dismissed the appeal by confirming the order of the 

learned STO. Thus, again being aggrieved by the order of he learned 

ACST, the appellant-dealer has preferred this appeal. 

4. No cross objection has been filed by the respondent-

Revenue. 

5. Heard the learned Standing Counsel as the learned 

Counsel for the appellant-dealer did not appear on the date of hearing. 

As per the grounds of second appeal, the learned forums below have 

not considered the matter in its proper perspective and have passed 

the order which is erroneous being not based upon the materials on 

record. Learned ACST has failed to consider the points disputed as 

per Sl. Nos.3, 5 and 6 of the grounds of appeal filed before him for 

which the order so confirmed is illegal and improper. The learned 

ACST is wrong in his observation that the expenses incurred on 

account of payment of entry tax at the time of purchase should form a 

part and parcel of the sale price which should be exigible to tax. The 

appellant has duly considered entry tax paid on the purchases for 

which the enhancement made on the score is illegal and improper. 

The learned ACST erred in confirming the method adopted by the 

learned STO in charging surcharge before the set off of Entry Tax 

allowed for which such imposition is illegal and improper. The 

conclusions were arrived at by mixing of relevant and irrelevant 

materials together. The appellant-dealer also challenged the GTO and 

TTO as confirmed to be wholly arbitrary and illegal. Hence, the order 

is liable to be quashed. The learned Standing Counsel appearing for 

the respondent-Revenue on the other hand supported the orders of 

the learned forums below and urged for dismissal of the appeal. 

6. Perused the materials on record including the orders of 

the learned forums below. During the assessment, when the allegation 



 

 

-: 4 :- 
 

of the fraud case report was confronted to the authorized 

representative of the appellant-dealer, he denied the same. The 

purchase price of a vehicle definitely includes in its ambit the amount 

of entry tax paid at the time of such purchase. So, the purchase cost 

of the dealer definitely includes the entry tax paid at the time of such 

purchase. As per the assessment, the dealer was found to have 

effected purchase of 259 number of vehicles for Rs.7,82,85,020.00 on 

which it had paid entry tax to the tune of Rs.83,06,070.72. During the 

period under discussion, the dealer-company was found to have sold 

229 numbers of motor vehicles. Taking the aforesaid purchase price of 

the vehicles into consideration, the purchase price of 229 numbers of 

vehicles was reasonably estimated at Rs.7,75,23,328.78. The sale 

price of the 229 numbers of vehicles was estimated at 

Rs.7,75,23,328.78 as against which the sale price disclosed stood at 

Rs.7,40,57,247.28. So, it was found that the dealer had indulged in 

under-invoicing by way of reducing the sale price to the extent of 

Rs.34,66,081.50 so as to avoid payment of sales tax. In view of such 

facts, the books of accounts maintained by the dealer could not be 

relied upon as true and correct. Hence, the books of accounts were 

rejected and assessment was completed. The differential amount of 

Rs.34,66,081.50 representing the un-disclosed sale price was added 

to the GTO for levy of appropriate tax.  

7. The dealer had filed returns by adopting an erroneous 

device of computing the surcharge on the reduced sales tax amount 

which was arrived at by deducting the ET paid from the actual sales 

tax payable on the sale turnover of the vehicles. Section 5-A of the 

OST Act mandates that every dealer shall, in addition to the tax 

payable by him under this Act also pay surcharge @ 10% of the total 

amount of tax so payable by him. Surcharge is payable on the tax 

payable under the OST Act. Tax payable under the OST Act is the tax 

which is charged separately on the body of the bill on the taxable 
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turnover of the dealer. So, surcharge is to be calculated on the 

payable amount of tax due on the taxable turnover instead of reduced 

sales tax amount after setting off of the Entry Tax. Surcharge under 

the Orissa Sales Tax Act, 1947 is to be calculated on the payable 

amount of tax due on the taxable turnover as per Section 5 and 5-A of 

the OST Act instead of on the reduced sales tax amount after setting 

off of the entry tax. The provisions of setting off of ET against the OST 

payable is provided in section 4 of the OET Act and Rule 18 of the 

OET Rules. It has been provided that the tax liability under the Sales 

Tax Act shall be reduced to the extent of tax paid under the OET Act. 

A conjoint reading of Section 5 and 5-A of the OST Act leaves no room 

for doubt that the liability under the OST Act brings within its fold 

both tax and surcharge. Sec.4 of the OET Act comes into play only 

after the quantification of the tax liability of the dealer. As such, ET 

paid is given deduction after computing the tax and surcharge. 

8.  Even at the first appellate stage, except taking the plea of 

denial of the allegation, the appellant-dealer has failed to produce any 

rebuttal evidence in support of its claim and as such considering the 

finding and order of the learned Taxing Authority to be just and 

proper, the learned ACST has dismissed the appeal by confirming his 

order. In the instant case, the objection pertains to erroneous 

application of a statutory provision and not any specific factual 

finding resulting in under-assessment, escapement of assessment, etc. 

It is also seen that the Managing Director of the firm was duly 

confronted with the objection and he submitted his explanation 

thereto. To reiterate, this is a case where the objection pertains to 

non-inclusion of entry tax in the sale price of the goods leading to 

short payment of tax. In such view of the matter, we do not consider 

non-recording of justified reasons by the assessing authority to find 

fault with the order for reopening of the assessment. In the case of 

State of Orissa v. Santosh Agency, reported in (1982) 50 STC 393 
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(Ori.), it was held that octroi duty does form a part of the price under 

the OST Act for raising the demand of sales tax. Entry Tax being akin 

to the erstwhile octroi duty has to be included in the sale price for the 

purpose of assessment of liability under the OST Act, but with the 

benefit of set off being available to the dealer under the Rules. It 

would be proper to refer to the relevant statutory provisions. Sec.2(h) 

of the OST Act defines „sale price‟ as under:- 

“SALE PRICE” means the amount payable to a dealer as 

consideration for the sale or supply of any goods, less any sum 
allowed as cash discount according to ordinary trade practice, 

but including any sum charged for anything done by the dealer 
in respect of the goods at the time of, or before, delivery thereof.” 
 

Section 5A of the OST Act relates to levy of surcharge, which reads as 

under:- 

 “(1) Every dealer shall, in addition to the tax payable by him 
under this Act, also pay a surcharge at the rate of ten per 

centum of the total amount of tax so payable by him: 
  xx   xx   xx” 
 

Coming to the relevant provision of the OET Act, Rule 18, as it stood 

then, is extracted herein below:- 

 “(1) When the importer of a motor vehicle liable to pay tax under 
sub-section (2) of Section 3 of this Act being a dealer in motor 

vehicles becomes liable to pay tax under the Sales Tax Act by 
virtue of sale of such motor vehicle, his tax liability under the 

Sales Tax Act shall be reduced to the extent of tax paid under 
these rules. xx xx xx” 

 

So, from a conjoint reading of three provisions quoted above, it is 

abundantly clear that entry tax paid by the dealer cannot be kept out 

of the equation in the manner claimed by the dealer, rather it has to be 

included in the sale price for the purpose of determining the liability 

under the OST Act. Further, as held by the Hon‟ble Apex Court in the 

case of Commissioner of Commercial Taxes & Others vs. Bajaj Auto 

Ltd. & another reported in (2017) 97 VST 24 SC, it is manifest that 

after adding entry tax to the sale price a further amount towards 
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surcharge is to be added. From the total amount obtained thus, the 

amount paid towards ET is to be set off. In the assessment u/s.12(4), 

the amount paid towards ET had not been included in the sale price, 

which was rightly objected to in the report. Thus, entry tax paid by the 

dealer is to be included in the sale price for calculation of liability 

under the OST Act which is to be added to the amount payable as 

surcharge, though it also entitles the dealer to avail set off of entry tax 

on the above amount. Sec.4(3) stipulates that the entry tax paid as 

well as the tax payable under OST Act are to be shown separately in 

the cash memo and bill of invoice issued by him. But the same does 

not necessarily mean that the sale price is to be computed without 

including the entry tax.  

9. On consideration of the materials on record, it can be said 

that, the findings arrived at by the learned forums below in 

determining the suppression suffers from no infirmity and as such 

there is also no convincing reason to interfere in the said findings and 

orders. In such view of the matter, the appeal preferred by the 

appellant-dealer has no merit. Hence it is ordered. 

 The appeal is hereby dismissed being devoid of merit.  

 

Dictated & corrected by me, 

 
            Sd/-           Sd/- 
   (A.K. Dalbehera)                                (A.K. Dalbehera) 

1st Judicial Member                1st Judicial Member 
 
 

I agree, 
 

                Sd/-       
           (Suchismita Misra) 
                 Chairman 

 
    I agree,           
            Sd/- 

            (R.K. Pattnaik) 
                Accounts Member-III 


