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O R D E R 
 
 

 

 

 Instant appeal is directed at the behest of the 

State against the order dtd.29.06.2015 passed by the 

Joint Commissioner of Sales Tax (Appeal), Ganjam Range, 

Berhampur (hereinafter referred to as, the learned JCST) in 

First Appeal Case No. AAV.65/2011-12, thereby reversing 

the order dtd.06.04.2011 passed by the Asst. 
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Commissioner of Sales Tax, Ganjam II Circle, Berhampur 

(hereinafter referred to as, the learned assessing 

authority) directing refund of Rs.1,53,923.00 for the tax 

period 01.04.2005 to 31.05.2010 in the assessment 

framed u/s. 42 of the Orissa Value Added Tax Act, 2004 

(hereinafter referred to as, OVAT Act) and directing refund 

of Rs.2,32,300.00. 

2. The facts and circumstances of the case giving 

rise to the present appeal are that, the respondent-dealer 

is a Biological Production Unit engaged in production of 

eggs. It effects purchase of chicks mainly from M/s. 

Eastern Hatchery and also purchases maize, broken rice, 

rice bran, de-oiled cake, oiled cake, medicines from inside 

and outside the State for the purpose of manufacturing 

feeds for hen. On 25.01.2010, the business premises of 

the respondent-dealer was visited by the Audit Team, 

Ganjam Range, Berhampur and audit was conducted. In 

course of verification of physical stock of goods, the audit 

team found discrepancies in 3 nos. of items of goods 

worth Rs.1,81,150.00. On receipt of the audit visit report 

proceeding u/s.42 of the OVAT Act was initiated and the 

respondent-dealer was noticed to cause production of the 

books of account. Pursuant to such notice, the 

respondent-dealer appeared and caused production of the 

books of account on verification of which the learned 

assessing officer held that the allegation of purchase 
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suppression to the tune of Rs.1,81,150.00 stood 

established. Accordingly, it determined the GTO and TTO 

at Rs.14,50,51,735.00 and Rs.41,18,836.00 respectively. 

It taxed the taxable turnover @ 4% and determined the 

tax liability of the respondent-dealer at Rs.1,64,753.00. 

After allowing deduction of Rs.2,79,666.00 paid by 

challan and Rs.39,005.00 towards payment on money 

receipts, refund of Rs.1,53,923.00 was directed. 

3. The respondent-dealer being dissatisfied with 

the direction of the assessing authority for refund of 

Rs.1,53,923.00 filed appeal before the first appellate 

authority who in turn confirmed the assessment in 

exparte hearing. Being dissatisfied with such order, the 

dealer-assessee preferred second appeal before this 

forum. Considering the submission raised by the learned 

Counsel for the dealer-respondent, the matter was 

remanded to the first appellate authority by the Tribunal, 

who after hearing the respondent-dealer and examining 

the materials on record directed for refund of 

Rs.2,32,300.00 as against refund of Rs.1,53,923.00 

directed by the assessing authority. 

4. The State being dissatisfied with the aforesaid 

order of the first appellate authority directing refund of 

Rs.2,32,300.00 filed the present second appeal on the 

ground that the order of the first appellate authority is 

illegal, perverse and against sanction of law.  
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 No cross objection has been filed by the 

respondent-dealer. 

5. I have heard the learned Standing Counsel (CT) 

for the Revenue as well as the learned Counsel for the 

respondent-dealer. In course of argument the learned 

Standing Counsel for the Revenue vehemently urged that 

the assessing authority under misconception of law held 

that levy of tax @ 4% on excess purchase value of 

Rs.19,59,563.00 by the assessing authority was illegal 

and contrary to law. The assessing authority rightly held 

that there was purchase suppression to the tune of 

Rs.1,81,500.00 which was taxable u/s.12 of the OVAT Act 

and out of account purchase transaction to the tune of 

Rs.19,59,563.00 which was taxable u/s.12 of the OVAT 

Act. When the respondent-dealer itself failed to 

substantiate that out of account purchases were inter-

State purchases, the assessing authority did not commit 

any illegality in levying tax on it by exercising power 

u/s.12 of the OVAT Act. He submitted to allow the appeal, 

set aside the impugned order of the first appellate 

authority and restore that of the assessing authority. 

6. Per contra, learned Counsel for the respondent-

dealer supporting the impugned order of the first 

appellate authority urged that when the unaccounted 

purchase has been determined on scrutiny of the way 

bills and ‘C’ forms, the assessing authority was not 
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correct in its approach in holding the same as intra-State 

purchase. The first appellate authority on threadbare 

analysis of the materials on record came to the conclusion 

that unaccounted purchase to the tune of 

Rs.19,59,563.00 being inter-State purchase was not 

taxable u/s.12 of the OVAT Act. The first appellate 

authority did not commit any illegality in accepting the 

contention of the respondent-dealer that unaccounted 

purchase of Rs.19,59,563.00 was inter-State purchase 

and is not taxable u/s.12 of the OVAT Act. The order 

passed by the first appellate authority being just, proper 

and in accordance with law, the same needs no 

interference of this Tribunal.  

7. The whole disputes centers round the issue 

whether unaccounted purchase to the tune of 

Rs.19,59,563.00 was intra-State purchase or interstate 

purchase. If it is held to be intra-State purchase, the 

same would be taxable u/s.12 of the OVAT Act but if it is 

held to be the inter-State purchase, the respondent-dealer 

is liable to pay on the same in view of the provision 

contained u/s.12 of the OVAT Act. It is pertinent to 

mention here that the assessing authority as well as the 

first appellate authority are of unanimous view that the 

inter-State purchases are not taxable u/s.12 of the OVAT 

Act in view of the law laid down by the Hon’ble High Court 

of Orissa in case of M/s. Bhusan Power and Steel Ltd. Vs. 
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State of Orissa and another in W.P.(C) No.14753 of 2008 

dtd.19.01.2009. The only dispute is about the 

unaccounted purchase to the tune of Rs.19,59,563.00 

which the assessing authority held to be intra-State 

purchase and the first appellate authority held it to be 

inter-State purchase. The record reveals that the 

assessing authority on scrutiny of the way bills and ‘C’ 

forms determined the value of goods purchased by the 

respondent-dealer at Rs.1,12,50,758.00 during the tax 

period 01.04.2005 to 30.09.2006, whereas the 

respondent-dealer in the periodical returns disclosed the 

purchase value at Rs.92,91,195.00. The differential 

amount of Rs.19,59,563.00 was held to be intra-State 

purchase by the assessing authority and tax was levied 

on it @ 4% invoking power u/s.12 of the OVAT Act. In my 

view, the finding of the assessing authority holding the 

said differential amount as intra-State purchase is wrong 

and not based on the materials on record. When the 

purchase value was determined on the basis of way bills 

and ‘C’ forms and the purchases were also made from 

outside the State, suppressed purchase value of 

Rs.19,59,563.00 cannot be treated as intra-State 

purchase for the purpose of levying tax u/s.12 of the 

OVAT Act. If there is purchase suppression with regard to 

inter-State purchase, the same is taxable under the CST 

Act and not under the OVAT Act.  
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8. On going through the impugned order of the 

first appellate authority, I find that it (first appellate 

authority) on threadbare analysis of the materials on 

record rightly came to the conclusion that suppressed 

purchase value of Rs.19,59,563.00 is nothing but the 

value of inter-State purchase effected by the respondent-

dealer, but not shown in the periodical return. Therefore, 

the same does not come within the ambit of Sec.12 of the 

OVAT Act. I do not find any illegality in such finding of 

the first appellate authority rather the assessing authority 

whimsically and arbitrarily has treated the differential 

amount as intra-State purchase, which is not based on 

the materials on record. Therefore, the first appellate 

authority has rightly set aside the impugned order of the 

assessing authority to that effect. The first appellate 

authority on correct appreciation of the fact and law 

recomputed the tax liability of the respondent-dealer 

directing refund of Rs.2,32,300.00 and after adjustment 

of Rs.1,53,923.00 already paid to the respondent-dealer 

as refund pursuant to the order of the assessment 

dtd.06.04.2011 passed by the learned Asst. 

Commissioner of Sales Tax, Ganjam II Circle, Berhampur, 

the respondent-dealer was entitled to refund of 

Rs.78,377.00. 

9. In view of the discussions and analysis made 

above, the appeal filed by the State fails and accordingly, 
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the same stands dismissed and the order of the first 

appellate authority stands is hereby confirmed.  

 
Dictated & corrected by me,                             

                        
        Sd/-               Sd/- 
   (A.K. Das)                       (A.K. Das) 

   Chairman         Chairman 

 


