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TRIBUNAL, CUTTACK. 

         S.A.No. 168(V)/2013-14 
 

(From the order of the ld. DCST, Ganjam Range, 

Berhampur, in Appeal No. AA.(VAT) 93/2012-13, 

dtd.25.04.2013 modifying the assessment order of the 

Assessing Officer) 
 

Present:     Smt. Sweta Mishra                     

                  2nd Judicial Member 
 

State of Odisha represented by the 

Commissioner of Sales Tax, 

Orissa, Cuttack.     .… Appellant 
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M/s. Bijaylaxmi Traders, 

Fish Market, 

At/P.O. Chatrapur, 

Near Thakurani Mandir, 

Dist. Ganjam.     .… Respondent 

        

For the Appellant  : Mr. S.K. Pradhan, A.S.C. (C.T.) 
For the Respondent  : None 

 

(Assessment Period : 06.10.2008 to 30.06.2012) 

Date of Hearing: 19.06.2019 *** Date of Order:22.06.2019 
 

ORDER 

 

The present second appeal has been directed against 

the order of the learned First Appellate Authority/Deputy 

Commissioner of Sales Tax Ganjam Range, Berhampur (in 

short, FAA/DCST) in reducing the tax demand to Nil in 

the assessment order passed by the Sales Tax Officer, 

Ganjam-II Circle, Berhampur / Assessing Authority (in 

short, STO/AA) for the assessment period from 06.10.2008 
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to 30.06.2012 u/s.42 of the Odisha Value Added Tax Act, 

2004 (in short, OVAT Act). 

2.  The facts leading to this appeal in brief is that: 

  The dealer-respondent in the present case M/s. 

Bijaylaxmi Traders, Chatrapur in the district of Ganjam is 

a registered dealer and dealt with goods like Cement, Iron 

rod, PVC Pipes and fittings, sanitary ware, Hardware 

goods, White cement and Oxide. For that purpose he has 

effected both intra-state sale and purchases during the 

period under assessment. Basing on the Audit Visit Report 

(AVR) submitted by the STO, Audit Unit, Berhampur, the 

dealer was issued notice to appear before the AA with his 

books of account along with purchase register and sales 

register for verification. On receipt of notice under VAT-

306 the dealer with his Advocate finally appeared before 

the AA on dtd.01.01.2012 and produced the same for 

perusal of the AA. The AA after scrutinizing the 

supporting documents and evidences brought by the 

dealer, alleged the dealer of claiming ITC of Rs.440/- for 

purchasing two retail invoices from Shivam Agency 

countering to which the dealer although produced the 

original invoices for the same but the AA rejected the 

same u/s.20(8)(g) of the OVAT Act and hence, the claim 

ITC of Rs.440/- is established. Further, the AA found the 

dealer indulged in stock discrepancy and guilty of sale 

suppression of Rs.21,590/- to which the dealer given his 

consent. As against another allegation brought against 
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him i.e. the dealer purchased goods worth of 

Rs.2,35,978.73 during the March quarter 2012 and 

Rs.60,359.94 in the June quarter, 2012, the dealer 

although enlisted it in his purchase register, but could not 

be able to reflect the said amount in his return filed. The 

total purchases effected by the dealer during the 

assessment period stands at Rs.1,06,38,678.61 which 

covers goods purchased at different tax rates i.e. 4%, 5%, 

12.5% and 13.5% etc. for which the dealer claimed total 

ITC of Rs.9,88,142.84. As the dealer was disallowed ITC of 

Rs.440/- and having carry forward ITC of Rs.1,94,680/- for 

quarter ending 7/12, thus eventually the ITC became 

calculated to Rs.7,93,002.84. Similarly, regarding total 

sales worth of Rs.83,21,866.19 for the self-same period, the 

dealer was found guilty of sale suppression of Rs.21,590/- 

by the Audit team. Thus, after calculating total collection 

of VAT at Rs.8,36,326.11 on such sale at different tax rates 

and allowing ITC of Rs.7,93,022.84, the balance tax due 

came to Rs.41,303.27. Penalty twice of it as per the 

provision u/s.42(5) of the OVAT Act calculated at 

Rs.82,606.54. Thus, total tax due and penalty came 

together at Rs.1,23,909.81 or say Rs.1,23,910/-, which the 

dealer is required to pay as per the terms and conditions of 

the demand notice. 

3.  Being aggrieved with such demand and 

assessment order passed by the AA, the dealer preferred 

first appeal before the learned FAA/DCST, Ganjam Range, 
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Berhampur. The ld.DCST during the course of hearing, 

while calculated the total tax demand payable by the 

dealer at Rs.8,36,326.11 and after adjusting the ITC 

allowed to the dealer at Rs.8,33,247.90, tax paid by the 

dealer through challan of Rs.2,000/-, and imposing penalty 

at twice on the balance tax due, reduced the entire tax 

demand raised on the dealer to Rs.3,235/-. 

4.  Being aggrieved with the order of the FAA and 

such huge reduction in the demand that gone in favour of 

the dealer, State preferred second appeal before this forum 

with the plea that, the FAA has passed the order without 

application of mind, which is illegal, unjust and contrary 

to the provisions of law and hence the original assessment 

should be restored to its return figure. 

5.  Heard the learned Addl. Standing Counsel, Mr. 

Pradhan present for the appellant-State. None appeared 

on behalf of the dealer-respondent even on receipt of 

statutory notice. Hence, the matter was heard ex-parte in 

absence of the dealer. Learned Addl. Standing Counsel, 

Mr. Pradhan argued that, although the audit visit was 

conducted in the month of September, 2012, the dealer 

purchased goods to the tune of Rs.2,35,978.73 in March 

quarter, 2012 and Rs.60,359.94 for June quarter, 2012, but 

with a mischievous manner did not reflect it for the 

respective months. Besides, the dealer should have filed 

his return within three months following the tax period to 

which the original return relates, but the dealer has filed 
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his revised return beyond the period of filing revised 

return i.e. on December, 2012 and has not intentionally 

reflected the same in the return.  In this context, he has 

cited the provision of Sec.42 of the OVAT Act which reads 

as follows: 

 42. Audit assessment.- 

 (1) xx xx xx 

 

 (2) Where a notice is issued to a dealer under 

sub-section (1), he shall be allowed time for a 

period of not less than thirty days for 

production of relevant books of account and 

documents. 

 

 (3)If the dealer fails to appear or cause 

appearance, or fails to produce or cause 

production of the books of account and 

documents as required under sub-section (1), 

the assessing authority may proceed to 

complete the assessment to the best of his 

judgment basing on the materials available in 

the Audit Visit Report and such other materials 

as may be available, and causing such enquiry 

as he deems necessary.” 

 

Further, the learned Addl. Standing Counsel put 

forth his argument by reproducing the following Section 

under OVAT Act. 

 33. Periodical returns and payment of tax.- 

 (1) xx xx xx 

 (2) xx xx xx 

 (3) xx xx xx 

 (4) If any dealer, having furnished returns 

under sub-section (1) or sub-section (2),- 

 (a) xx xx xx 

 (b) where there is requirement for adjustment 

of the sale price or tax or both, as the case may 

be, in relation to sale of any goods, makes such 
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adjustment by way of issue of credit note or 

debit note, as the case may be, 

  He may file a revised return within three 

months following the tax period to which the 

original return relates.]” 

 

6.  Perused the assessment order as well as first 

appeal order passed by both the fora below. Gone through 

the LCR and materials available on records and grounds 

of appeal filed by the State-appellant. After careful 

scrutiny of all the supporting documents and argument 

advanced by the State, it is observed that, the dealer in 

order to escape penalty u/s.42(5) of the OVAT Act which is 

imposed on the tax due raised on the dealer, has wilfully 

not disclosed his purchases in the revised return and filed 

the return after the due date. So also, the ld.DCST 

without applying his judicious mind and taking 

consideration of Sec.33(5) of the OVAT Act, allowed the 

revised return to be justified. 

 So, keeping all these facts and circumstances above, 

I am of the opinion that, the appeal by the State for 

restoration of the assessment order is found to be genuine 

and legally tenable. Accordingly, it is ordered. 

 The appeal is allowed and the order of the FAA 

stands dismissed being devoid of merit. 

Dictated and Corrected by me, 

     Sd/-           Sd/- 

    (S. Mishra)    (S. Mishra) 

    2nd Judicial Member              2nd Judicial Member 

 



7 
 

 
 
 
 
 

 

 


