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O R D E R 

 

 

 
 This appeal is directed against the order 

dtd.01.09.2017 passed by the learned Joint Commissioner of 

Sales Tax (Appeal), Sundargarh Range, Rourkela (hereinafter 

referred to as, the learned JCST) in First Appeal Case No. AA V 

21 ET of 2012-13, wherein he reduced the demand to 

Rs.3,75,213.00 from Rs.8,02,169.00 raised by the learned 

Sales Tax Officer, Rourkela I Circle, Uditnagar(hereinafter 
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referred to as, the learned STO) for the assessment period 

01.04.2005 to 31.03.2008 u/s.9 of the Orissa Entry Tax Act, 

1999 (hereinafter referred to as, the OET Act). 

2. The brief facts of the case are that, the appellant-

dealer was engaged in crushing of iron ore lumps to iron ore 

sized and fines. The appellant-dealer had effected purchase of 

raw materials i.e. iron ore within the State of Odisha and 

effected sale both in course of interstate, intrastate as well as 

export sale. The appellant-dealer had submitted form E-15 

only for the year 2006-07 and 2007-08 for an amount of 

Rs.2,18,44,722.00 and Rs.3,21,86,927.55 respectively. The 

appellant-dealer had neither collected nor paid Entry Tax on 

the sale of finished products within the State of Odisha. The 

learned STO has allowed Entry Tax set off on entry tax paid on 

raw materials of Rs.1,18,612.01 and Rs.1,60,934.64 during 

the year 2006-07 and 2007-08 respectively. After 

computation, the balance Entry Tax payable came to 

Rs.2,67,389.50 and penalty of Rs.5,34,779.01 was imposed 

which altogether came to Rs.8,02,168.51 or say 

Rs.8,02,169.00. 

3. Being aggrieved by the order of the learned STO, 

the appellant-dealer preferred an appeal before the learned 

JCST who reduced the tax demand to Rs.3,75,213.00. Being 

aggrieved by the order of the learned JCST, the appellant-

dealer has preferred this second appeal.  

4. The appellant-dealer has come up with the second 

appeal on the grounds that the learned JCST has disposed of 

the appeal by giving partial  relief keeping aside written 
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submission advanced at the time of appeal hearing, provisions 

of law and rules set out by the different higher forums; that 

the appellant-dealer is a registered dealer under OVAT, OET 

and CST Act and carries on business in purchase of iron ore 

lumps (boulders) and converting the same in his crusher unit 

to sized iron ore and iron ore fines and has duly paid OET 

while affecting the purchase of iron ore lumps; that both the 

forum below treated the appellant-dealer to have 

manufactured sized iron ore and iron ore fines out of lumps 

and levied tax again on the plea of distinct commercial items; 

that reference may be made to observation of the Hon’ble 

Supreme Court of India in case of Commissioner of Sales Tax 

U.P. v. Lalkunwa Stone Crushing (P) Ltd. 118 STC 287 

wherein it is held that “where commercial goods without 

change of their identity of such goods are hereby subject to 

stone processing or finishing they may remain commercially 

the same goods which cannot be taxed again in a series of 

sales so long as they retain their identity as goods of a 

particular type”; that merely because the appellant-dealer 

crushes the iron ore lumps (boulders) in the crusher unit by 

converting the same in sized iron ore, the same does not 

constitute manufacture nor it can be said that different 

commodity has emerged out of crushing, different from that of 

boulders and that reference be made to the observation of the 

Hon’ble M.P. High Court reported in 79 STC 156 wherein it is 

held that “crushing of dolomite lumps into chips and powder, 

no new commercial commodity formed, therefore not 

manufacture. 
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 On the other hand the respondent-Revenue has 

filed cross objection supporting the order of the learned fora 

below and contended that the appellant-dealer has collected 

the Entry Tax amounting to Rs.2,70,158.00 on 

Rs.5,40,31,649.00 on sale of iron ore to manufacturer at 

concessional rate of 5% against form E-15 and submitted the 

same before the learned STO and JCST in support of the said 

sale, which proves that the appellant-dealer has collected tax 

on sale of iron ore size worth of Rs.8,49,74,079.00 from the 

customer. As the appellant-dealer has collected the Entry Tax 

on sale from the customer, he cannot retain the same with 

him without depositing into Government account as retention 

would lead to undue enrichment as stated in the cross 

objection.  

5. Heard the learned Counsel for the appellant-dealer 

and the learned Addl. Standing Counsel for the respondent-

Revenue. Perused the materials available on record so also the 

orders of both the fora below. I also perused the grounds of 

appeal and the plea taken in the cross objection. Sub-rule (4) 

of Rule 3 of the OET Rules reads as follows:- 

 “(4) Goods specified in Part I and Part II of the 
Schedule to the Act shall be exigible to tax at 
a concessional rate of fifty percentum of the 

rate to which such goods are exigible under 

sub-rule (3) and sub-rule (2) respectively of 
this Rule, when such goods are brought- 
(a) for use as raw material by a manufacturer 

on first entry into a local area of the State 
from outside the State; or 

(b) for use as raw material by a manufacturer 

on first entry into a local area from 
another local area; or 
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(c) by a registered dealer into any local area 
and then sold to a manufacturer for use as 
raw material:” 
 

 So it is clear that even a trader can purchase the 

goods at a concessional rate of 50 percentum of Schedule rate 

when goods are sold to a manufacturer. The appellant-dealer 

having purchased the goods at concessional rate @ 50% as a 

trader is no more liable to any further tax on sale or resale as 

the case may be. Similarly, as per Section 3(1) of the OET Act 

there shall be levied and collected a tax on entry of scheduled 

goods into a local area for consumption, use or sale therein. 

So, it is clear that this levy is first point in a series of sale and 

subsequently no entry tax is to be levied or collected. It is a 

different matter that the manufacturer collects entry tax on its 

finished product having produced from these goods (iron ore 

in this case) as he sells different commodities from what he 

purchased. In the present case the appellant-dealer is 

exonerated from further liability of payment of tax on its 

subsequent sales. There is no restriction in collection of tax 

even if tax is paid on purchases. The undisputed facts that 

come out the record are that the appellant-dealer purchased 

iron ore on payment of tax at the first point. Iron ore fines are 

not leviable to tax on account of the same being not a different 

commodity than iron ore and the same was already subjected 

to tax at the first point of purchase. The Division Bench of this 

Tribunal in the case of State of Orissa vs. M/s. Jay Balaji Jyoti 

Steel Ltd. vide S.A. No.1778 of 2006-07 (decided on 

14.02.2011) have taken similar view.  
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6. On perusal of the order of assessment it is seen 

that the learned STO in his order has highlighted about Rule 

19(1) of the OET Rules which states that every manufacturer 

of scheduled goods who is registered under VAT Act shall, in 

respect of the finished products which are scheduled goods 

and are sold by it to a dealer or person, as the case may be, 

either directly or through any intermediary, collect tax payable 

u/s.3 of the Act from the buying dealer or person, as the case 

may be. The learned STO held that even if ET paid raw 

materials are used by a manufacturer he is required to collect 

tax on sale of scheduled goods manufactured so that the 

Revenue is protected. The learned JCST also passed order on 

similar lines but in this case the appellant-dealer is not at all a 

manufacturer. The Full Bench of this Tribunal in the case of 

State of Odisha vs. Suraj Minerals vide S.A. No.1261 of 2006-

07, disposed of on dtd.06.12.2019 held as follows:- 

 “Admittedly in the instant case the dealer had 
purchased iron ore lumps on payment of tax at 
first point. The size iron ores and iron ore fines 
were obtained by it through the process of 

crushing of iron ore lumps in its business 
establishment. Whether this process of crushing 
iron ore lumps could be treated as a 
manufacturing process and attracts tax liability of 
the dealer for the production and sale of size iron 

ores and iron ore fines are to be determined in the 

present case. In this regard law is well settled as 
decided in the cases i.e. Commissioner of Sales Tax 
Vs. Lal Kunwa Stone Crusher Pvt. Ltd., reported in 
(2000) 118 STC 287 (SC) and Divisional Deputy 
Commissioner of Sales Tax and another Vs. 
Beherahat Minerals Industries, reported in (2000) 

120 STC 205 (SC) and in view of the principles laid 
down in the above decisions iron ore fines and size 
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iron ores are not leviable to tax on account of the 
same being not different commodities than iron ore 
which was already subjected to tax at the first 
point of purchase. Therefore, it can be safely 

concluded that there is no infirmity in the order of 
the first appellate authority in deletion of tax on 
the sales turnover of size iron ores and iron ore 
fines.” 

 
 The aforesaid decision of the Full Bench of this 

Tribunal relating to the same dealer is squarely applicable to 

the facts and circumstances of the present case.  

7. The Full Bench of this Tribunal also in the case of 

M/s. Ores enterprises (P) Ltd. vs. State of Odisha vide S.A. 

No.351(ET) of 2005-06 disposed of on 10.07.2020 held that 

iron ore lumps after being subjected to crushing do not lose 

their original identity or that their identity is not completely 

lost but the only difference is with regard to the size or form. 

In other words, the original identity of iron ore lumps remain 

intact, even after it is subjected to crushing with end products 

of iron size ores of fines. The Tribunal also held that the 

definition of manufacture in a statute like the Act to be 

understood in the context it is used and with its widest 

amplitude. According to the Tribunal a distinctly different 

commercial commodity or goods of commercial value quite 

different from the original suggests it to be a manufacturing 

activity. In the present case no new product of distinct 

commercial identity is created by crushing and therefore it 

would be difficult to hold the activity to be a manufacture. In 

the decisions of the Hon’ble Apex Court in case of 

Commissioner of Sales Tax, U.P. Vs. Lal Kunwa Stone 
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Crusher (P) Ltd. (2000) 118 STC 287 (SC) and Divisional 

Deputy Commissioner of Sales Tax and another Vs. 

Bherhaghat Mineral Industries (2000) 120 STC 205 (SC) it 

has been categorically held and observed that stone/minerals 

on being crushed with the resultant end products like smaller 

stones, chips/powder does not involve manufacture or such a 

process cannot be construed as manufacture. The Tribunal 

also held that in this case only a smaller form of iron ore is 

created by crushing the lumps and as such no other process, 

it is really subjected to and as a result of such activity, no new 

product is formed or produced with a distinct commercial 

identity and in such view of the matter the activity of the 

appellant-dealer cannot, therefore, be treated as 

manufacturing within the definition of Section 2(dddd) of the 

OST Act. The aforesaid decision of the Full Bench of this 

Tribunal is squarely applicable to the facts and circumstances 

of the present case. In other words, the iron ore lumps are 

merely put to crushing without being subjected to any other 

mechanical process leading to the production of their smaller 

forms in the shape of iron size ores and fines and therefore, in 

the considered view of the Tribunal it cannot be treated as an 

activity of manufacture as defined in Section 2(dddd) of the 

OST Act. The aforesaid decision of the Full Bench of this 

Tribunal is squarely applicable to the facts and circumstances 

of the present case. Thus, the inevitable conclusion is that the 

authorities below misdirected themselves in arriving at a 

conclusion that the appellant-dealer is a manufacturer for the 

purpose of taxation under the Act. Hence, it is ordered. 
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8. The appeal stands allowed and the impugned order 

is hereby set aside. Resultantly, the assessment for the period 

01.04.2005 to 31.03.2008 vis-à-vis the appellant-dealer is 

quashed. The cross objection is accordingly disposed of.  

 
Dictated & corrected by me,                             

            Sd/-         Sd/- 

   (A.K. Dalbehera)                    (A.K. Dalbehera) 
1st Judicial Member    1st Judicial Member 

 


